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POWER OF THE PRESIDENT TO NEGOTIATE TREATIES AND 
METHODS OF RECOGNIZING A NEW STATE. 



POWER OF THE PRESIDENT TO NEGOTIATE TREATIES 

WITH FOREIGN GOVERNMENTS. 

March 3, 1885. — Ordered to be printed. 
[House Beport No. 2680, Forty-eighth Congress, second session.] 

Mr. Tucker, from the Committee on the Judiciary, submitted the 
following report: 

The Committee on the Judiciary, to whom was referred the resolu- 
tion of the House of Representatives embodied in this report, respect- 
fully submit their report thereon: 

The resolution is in these words : 

Resolved, That the Judidary Committee be directed to report to the House whether 
the President, b^ and with the advice and consent of the Senate, can negotiate 
treaties with foreign governments by which the duties levied by Congress on importa- 
tions can be changed or abrogated. 

The question thus referred to the committee is one of great impor- 
tance in its relations to our foreign intercourse and our internal 
government. 

The treaty-making power is granted in these terms : 

He [the President] shall have power hy and with the advice and consent of the 
Senate to make treaties, provided two-thirds of the Senators present concur. (Con- 
stitution United States, Art. II, sec. 2, cl. 2.) 

The President is the active instrument in the treaty-making power; 
he has the power to make a treaty, which two-thirds of the Senators 
either advise or consent to. 

The power is delegated to the President by and with the advice 
and consent of the Senate, and is expressly prohibited to the States. 
(Constitution of the United States, Art. I, sec. 10.) 

The power is not only prohibited to the States and delegated to the 
President and Senate, but there is no part of the Constitution which 
expressly divides the power with any other department or officer of 
the Federal Government. 

And it has been further claimed in behaH of this power, that 
'' treaties made under the authority of the United States shall be the 
supreme law of the land.'' (Constitution of the United States, Art. 
VI,cl. 2.) 

These clauses constitute the full title of the treaty-making power. 
No other clause refers to it. On these therefore the extent ana nature 
of the power must rest. 

It will not be denied that the power is exclusive; that is, that all 
which is involved in the power to make treaties is exclusively vested 
in the President and Senate. 
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But it is claimed that the power is not only exclusive, but is 
unlimited. 

This term may have two references : 

1. It may be unlimited as to the objects over which it may be 
exercised. 

2. Or it may be unlimited in the extent of its operation on the 
objects within its scope. 

The second question is as to what things the treaty-making power 
may contract. And the first as to what Imiits, if any, in the power to 
treat as to those things within its scope. 

The first relates to the objects withm the scope of the power. The 
second to the extent of the power over such objects. The first may 
be limited and the second unlimited, or vice versa. 

It might be conceded that the power is absolute as to the objects 
within its grasp, and yet those objects be themselves limited in num- 
ber. The degree of power is one thing, the niunber of objects subject 
to the power an entirely different thing. 

The discussion may, therefore, be analyzed so as to present two 
inquiries. 

1st. Is the power itself absolute and unconditioned and unlimited ? 
If not, what are its limitations ? 

2d. Does it extend to and embrace all subjects ? If not, to what 
gubiects is the power restrained. 

Even as to those matters, which are clearly within the scope of the 
treaty power, there can be no question that it is, like all other powers, 
a trust power, delegated to the Government for the great objects 
named in the preamble to the Constitution, and implied in the other 
clauses of that instrument. It cannot be so exercised as to defeat 
the purposes of the Constitution. 

While it will be conceded that a treaty may make peace, yet it is 
equally true that it cannot make peace upon terms which would sur- 
render a State of the Union to a foreign power, nor make invasion of a 
State by a foreign power lawful, in the lace of the duty of the United 
States to protect every State against invasion (Constitution of the 
United States, Art. IV, sec. 4), nor to dissolve the Union, nor to 
change the Constitution itself, nor to divest the States of powers re- 
served to each by the tenth amendment to the Constitution, nor to 
deny the essential rights of liberty secured by its express terms to its 

{)eople, as in respect of the habeas cor^pus, bills of attainder, and the 
ike. (Constitution of the United States, Art. I, sec. 9.) It cannot 
be held with any show of reason that these limitations upon legisla- 
tive power, these duties imposed on the United States as a govern- 
mental corporate being, can be set at naught by a treaty oi peace. 
Such a construction of the Constitution, besides being a reductio ad 
absurdum, is contrary to the whole frame-work of the system, and to 
its plainly expressed purposes. 

So that it cannot Ibe maintained that this power is absolute and 
unlimited, even as to the rightful subjects within its scope. As to 
such subjects the power is limited in its exercise by the plain and 
expressed, or clearly implied, trusts upon which the power was dele- 
gated. 

But the case becomes stronger when we consider the second inquiry 
above presented. Can it be maintained that the essential rights of 
the States, of the people, or of the citizen, secured by the Constitu- 
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tion,. are within the scope of the treaty-making power? Can the 
President and Senate make a treaty which touches these subjects? 
Aje thev not beyond its scope ? Can a treaty be made which shall 
divest tne citizen of his constitutional right to habeas corpus ? Can 
a treaty reduce a State to a province, or so amend the Constitution 
as to deny its equal vote in the Senate, or subject it to a government 
not its own, or to a centralized government oi the Union s 

It may be said that these are extreme cases. The answer is, they 
are the tests of the extent of this power. They only prove beyond 
dispute that if the power were unumited over the rightful subjects 
for its exercise, which has been and is denied, yet the question still 
remains, are all subjects within its scope; and, if not, what are in- 
cluded and what excluded ? 

The instant it is admitted that the power has lunitations even as to 
what is rightfully subject to it, the (question at issue is narrowed to 
determining all these limits on principles of justice and of fair inter- 
pretation of the Constitution. 

Before proceeding with this inquiry two preliminary objections have 
been stated to any limitation upon the bmding effect of a treaty. 

First. It is said that as a treaty is a compact between two nations 
it must abrogate all acts of either, contrary to its terms. In other 
words, that a compact between two parties must be supreme over the 
separate acts of either. 

This may be conceded, although it will appear upon well-considered 
cases not to be so broadly adjudged. (Foster vs, Neilson, 3 Peters, 
314; Turner vs. American Baptist Union, 5 McLean, C. C. R., 344; 
Taylor vs. Muta, 2 Custis, C. C. R., 454; Cherokee Tobacco, 11 Wall., 
616.) 

But this proposition can only be true when the compact is complete 
and perfect. If it is uUra vires j or is inchoate, needing any other act 
to complete its binding efficacy, it is petitio principii to claim that a 
treaty, which may need legislation in order to bmd the nation, is a 
compact, which needs none, and which abrogates all laws repugnant 
to it. 

Second. But it is said that foreign nations know nothing of the con- 
stitutional distribution of political powers, and that the treaty, 
so-called, must in good faith be held supreme, despite a lack of what 
the Constitution may seem to require for its completeness. 

But this position is unsound. The maxim qui cum alio cordrahit, vet 
est, vel debet esse non ignarus conditionis ejus is conclusive upon the 
foreign nation. That nation has no right (especially as to the United 
States, which have a written Constitution) to hold us boimd by a paper 
not executed according to our Constitution. That nation need not be 
deceived. Willful blindness to a fact or negligence in taking note of 
what is within reach of inquiry is notice in law. As well might the 
foreign power assume the faith of the United States bound by a treaty 
witJiout the consent of the Senate, as by a treaty made by ^President 
and Senate, which lacked legislative sanction, if our Constitution 
makes it incomplete without such, sanction. 

These objections involve the petitio principii, and are unsoimd. 

The question then recurs, what Umitations are there on the power of 
the President and Senate to make treaties ? Or, to limit the inquiry to 
the terms of the resolution referred to us, can a treaty (so-called) 
made by President and Senate repeal existing tax laws or impose 
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taxation propria vigor e, or make it imperative on the House of Repre- 
sentatives to pass laws conforming to the terms of the treaty relative 
to taxation ? 

A treaty is a contract, compact, or agreement between nations. It 
binds each nation when made by its lamul authority. If not so made 
it is not bmdmg at all. The agencv through which the national faith is 
bound must be authorized to bind. it. The power to make some con- 
tracts may be exclusive and even absolute, out the question still re- 
mains, what contracts may be made ? When, therefore, it is asserted 
that the President and Senate alone have authority to make treaties, it 
does not follow that it may by treaty do anything which is a possible 
subject of contract. What subjects the treaty power embraces is un- 
touched by the conclusion of the exclusive authority to make treaties 
being vested in the President and Senate. 

What limitations exist as to the subjects within the treaty power are 
to be determined by the circumstances. 

Vattel declares a treaty is not valid which is contrary to a former one 
with another nation. (Vattel, Book II, chap. 12, sees. 164, 165, p. 196 ; 
2 Phil. International Law, 75.) 

So he declares that no treaty is bmding on a nation which is per- 
nicious to the nation for whose safety the Government is constituted a 
trustee. (Vattel, Book II, chap. 12, s^c. 160, pp. 194-5.) 

It is from the fundamental laws of each State that we must learn where resides the 
authority that is capable of contracting with validity in the name of the State. 
{Id., section 154, p. 193.) 

It is therefore beyond question, that a treaty is invalid which de- 
stroys the constitution of the nation, or the rights of its people thereby 
secured. A treaty cannot violate the constitution of the nation. It is 
a sound principle of international law, on the high authority just cited, 
that the Government of a nation cannot annul the constitution from 
which its authority is derived. 

But it is also a clear constitutional doctrine. The language of the 
Constitution of the United States, which gives the character of 
^'supreme law'' to a treaty, confines it to ''treaties made under the 
authority of the United States." That authority is limited and 
defined by the Constitution itself. The United States have no unlim- 
ited but only delegated authority. The power to make treaties is 
bounded by the same limits which are prescribed for the authority 
delegated to the, United States by the Constitution. To suppose that 
a power to make treaties with foreign nations is unlimited oy the re- 
straints imposed on the power delegated to the United States would be 
to assume that by such treaty the Constitution itself might be abro- 
gated and the liberty of the people secured thereby destroyed. The 
power to contract must be commensurate with and not transcend the 
powers by virtue of which the United States and their Government 
exist and act. It cannot contract with a foreign nation to do what is 
unauthorized or forbidden by the Constitution to be done. The 

Eower to contract is limited by the power to do. (3 Story, Com. on 
onst., sec. 1501.) 

It is on this principle that a treaty cannot take away essential liber- 
ties secured by the Constitution to the people. The treaty power must 
be subordinate to these. A treaty cannot alien a State or dismember 
the Union, because the Constitution forbids both. 
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In all such cases the legitimate effect of a treaty is to bind the 
United States to do what they are competent to do and no more. 
The United States by treaty can only agree with another nation to 
perform what they have authority to perform under the constitutional 
charter creating them. The treaty makes the nexus which binds the 
faith of the Union to do what their Constitution gives authority to do. 
A treaty made under that authority may do this; all it attempts to do 
beyond it is uUra vires — is null, and cannot bind them. 

We advance to a further limitation. Can a treaty do what the Con- 
stitution has expressly delegated to another department the exclusive 
and independent autnority to do ? Or can a treaty compel a depart- 
ment to do what the Constitution submits to its exclusive and abso- 
lute will ? and is not the obligation of the treaty conditioned upon 
its free action in those things which the Constitution confides to it as 
an exclusive and independent department ? 

If a treaty has any operation to supersede legislative action, or to 
constrain it, it would, follow that by treaty a State might be admitted 
into the Union. Congress alone has that power. The treaty be- 
tween the United Sta^s and Texas did not propose to make ner a 
member of the Union, and the admission was made by the action of 
Congress. 

Congress has power to naturalize foreigners. A treaty cannot do so 
without or contrary to the will of Congress. So as to bankruptcy, 
patents, copyright, coinage of money, &c. ; so as to Army, Navy, pos- 
tal service, exclusive legislation in the District of Columbia, if » 
contract may be made with a foreign nation as to all these subjects, 
which is obligatory on the United States^ then it follows that foreign 
intervention m all our mtemal concerns may supersede under treaty 
stipulations all the powers of Congress intrusted to it by the Con- 
stitution. The cases of the power to tax and to appropriate money 
to public objects is a stronger case than any other agamst the con- 
struction which gives this supremacy to thev^^reaty power. The 
same results follow as to the powers of the President and of the 
judiciary. These, too, may be subordinated by treaty to the su- 
preme control of foreign nations, through the action of the treaty- 
making power, under this construction. Treaties may thus usurp 
the chair of the Executive and the bench of the judges. 

Strong as the argument is against this construction upon its appar- 
ent absurdity, your committee propose to subject the theory to the 
analysis which its importance demands. 

First. Upon fair principles of interpretation of the Constitution, 
let us examine this large pretension for the treaty-making power. 

It is a familiar canon of interpretation of all papers, and of the Con- 
stitution of the United States, to give such construction to each 
part as that all shall stand together in the integrity of each, where 
the repugnancy between them is not imavoidable. 

By our adnurable system of government certain powers are dele- 
gated by the people to a general government for important general 
purposes, while a large mass of power is reserved to the states re- 
spectively, or to the people. (Constitution of the United States, 
tenth amendment.) Tne powers so delegated to the United States are 
distributed between three departments — the legislative, executive, 
and judicial. Each is absolutely exclusive in its appointed sphere of 
action. 
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All legislative power granted is vested in Congress. (Constitution 
of the United, States, Art. I, sec. 1, cl. 1.) The executive power is 
vested in the President, except that in appointments to oflSce, and in 
making treaties, a branch of Congress, the Senate, participates. The 
vudicial department is confided to a Supreme Coiu't and other courts. 
The powers of each are defined. In their independent position as 
parts of the whole organism, they are made consistent oy so con- 
struing their powers as to prevent collision, and to make them har- 
monious in action. 

In the masterly judgment of Chief -Justice Marshall, in Maybury vs. 
Madison (1 Cranch, 49), and Fletcher vs. Peck (1 Cranch, 87), we see 
how the exclusive law-making power is not obstructed, but is made to 
yield to the supremacy of the Constitution under the judicial authority 
to declare what law is operative. 

In the jealoBs vigilance with which the domain of law making and 
that of law executing are defined and separated during our whole his- 
tory, we see how apparent repugnency is reconciled, conflicts adjusted, 
ana the constitutional orbits of the two departments are preserved 
from collision. 

In all these cases absolute terms are qualified so as to harmonize 
differences and make seeming conflicts consistent with the integrity 
of the power, of each department and the harmonious action oi the 
whole organism. 

Apply this canon to the question in issue. 

The treaty-making power oy itself seems to be absolute and uncon- 
ditioned. Nothing IS said which indicates its dependence upon the 
legislative department. This is all that can be claimed for it, and is 
freely conceded. 

But look at the powers of Congress — that body whose laws are 
made for the protection of the people and their liberties: 

All legislative powers herein granted shall be vested in a Congress of the United 
States, which shall consist of a Senate and House of Representatives. (Constitution 
of the United States, Art. I, sec. 1.) 

The Congress shall have power to lay and collect taxes, duties, imposts and ex- 
cises, to pay the debts and provide for the conunon defense and general welfare of the 
United States; but all duties, imposts and excises shall be uniform throughout the 
United States. (Constitution of the United States, Art. I, sec. 8, chap. 1.) 

All bills for raising revenue shall originate in the House of Representatives; but 
the Senate may propose or concur with amendments, as on other bills. (Constitution 
of the United States, Art. I, sec. 7, chap. 1.) 

A bill passed by both Houses becomes a law when approved by the President. Con- 
stitution of the United States, Art. I, sec. 7, chap. 2.) 

No money shall be drawn from the Treasury but in consequence of appropriations 
made by law; and a regular statement and account of the receipts and expenditures 
of all public money shall be published from time to time. (Art. I, sec. 9, chap. 7.) 

Congress shall have power to make all laws which shall be necessary and proper 
for carrying into execution the foregoing powers and all other powers vested by tnis 
Constitution in the Government of uie United States, or in any Department or officer 
thereof. (Art. I, sec. 8, chap. 18.) 

This Constitution, and the laws of the United States which shall be made in pur- 
suance thereof, and all treaties made or which shall be made under the authority of 
the United States shall be the supreme law of the land; and the judges in every 
State shall be bound thereby, anything in the constitution or laws of any State to 
the contrary notwithstanding. (Constitution of the United States, Art. VI, chap. 2.) 

All of these provisions are contained in the first article of the Con- 
stitution, whicn is confined to the law-making power. 

We thus find all the exclusive and absolute forms for grants of 
power, claimed for the treaty-making authority, used and with great 
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emphasis as to the law-making department. We find the suprem- 
acy claimed for the treaty asserted primarily for the laws Aade in 
pursuance of the Constitution, and^ most strikingly, the power to 
;ive effect to and to carry into execution the powers vested in the 
lovernment of ^ the United States or in any department or officer 
thereof (which includes the treaty power) is vested in Congress 
through the agency of necessary and proper laws. 

This clause is most pertinent to this discussion. A treaty is an 
agreement to do or not to do. It is in may cases, to use the law 
phrase peculiar to contracts, executory. It is not executed. It. does 
not act, it agrees to act. The deed must be done by another than 
the party mal^g the agreement to do, which is the treaty. 

This clause declares that '^Con^ess shall have power to pass all 
laws necessary and proper for carrying into execution all powers 
vested by this Constitution in the Government of the United States or 
in any department or officer thereof.'^ 

This language makes it clear that while the executory agreement is 
in the treaty-making power, the power of execution is vested in Con- 
gress. It is a power of indenendent action not constrained. It is a 
power to do or not to do, as Congress may decide. The treaty is thus 
made to depend for its consummate obUgation on the action of Con- 
gress, not of constraint, but of independent will; and therefore no 
treaty can bind the country's faith until the power which makes the 
executory stipulations of a treaty obtains concurrence from the 
power which alone can carry the agreement into execution. 

This clause establishes beyond doubt that the validity of a treaty is 
conditioned on the will of Congress, and it is totally inconsistent with 
a purpose to supersede the law-making by the treaty-making author- 
ity, or to subordinate the former to the latter, by constraming the 
conformity of the action of Congress to that of the President and 
Senate. 

Thie construction of the two parts of the Constitution must be such 
as to make them consistent, and not repugnant. 

But another canon of construction may be invoked. It is true the 
powef to make treaties is without express limitation; but so is the tax 
power; it is more; it is in terms exclusive of all participation in the 
origination of bills to raise revenue. A general expression for the 
grant of power is always to be by a special grant of anything com- 
prehended imder the general phrase. How then can a general grant 
to make treaties fail to encoimter an exception from a special and 
exclusive grant to this House to originate, and to Congress to pass, all 
biUs to raise revenue ? 

If the claim of supremacy for a treaty be admitted in the matter of 
taxation, then the rresident and Senate may levy taxes to the exclu- 
sion of the House of Representative, or conmie it only to the registra- 
tion of the will of the rresident and Senate. How can this consist 
with the right to originate tax bills by the House, and the only right 
of the Senate to propose or concur with amendments ? How can the 
exclusive power of the House to originate stand with the exclusion of 
the House even from the consideration of the treaty which levies 
taxes ? 

But if this claim be admitted in the case just stated, then a fortiori 
a treaty may borrow money, regulate commerce, coin money, 
establish post-offices and post-roads, raise armies and navies, regulate 
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the militia, establish bankrupt laws, and laws as to naturalization, 
and patents, and copyright, and exercise exclusive legislation in the 
District of Columbia. It may thus by a perpetual treaty annul or 
paralyze all the powers of Congress, and admit a foreign nation to 
exact, with the alternative of war, a compliance with these sweeping 
stipulations in the internal government of the people of the United 
States. 

Such consequences, the logical result of the claim asserted, are con- 
clusive against its validity, and demonstrate the fallacy of the con- 
struction of the Constitution on which it rests. 

The result from a true construction of the Constitution is this: 
Both powers are independent in their respective orbits. The law- 
making power must be heard in its full voice in all that operates on 
the people as law. Their taxes must be collected and their money 
appropnated by the laws of Congress. Their commerce, their 
defense by Army and Navy, their coinage, their citizenship, and 
their internal administration must be under the control of the legis- 
lative department. 

The Congress cannot reach out to negotiate with other nations. It 
cannot make compacts or agreements. It may condition its own 
legislation on that of foreign nations, and thus make overtures of 
international policy. But the nexiis of international faith must be 
bound by the treaty-making power, or Congress may pass the laws 
necessary and proper to carry into execution the stipulations of a 
treaty. The treaty is executory and tentative as to all which it 
cannot do of and by itself and which requires the perfecting and com- 
pleting hand of tne legislatiye power. 

This construction makes all parts consistent. The contrary con- 
struction lays the executive and legislative departments under the 
arbitrary and supreme dictation oi the President and Senate. It 
does more. It may bind them by a chain for years or forever, bind- 
ing future Presidents and Senators and Houses of Representatives 
to the will of a foreign power, a chain which can only be broken by a 
rude appeal to war. 

The domain for the operation of municipal law cannot be invaded 
by the authority which makes compacts with foreign nations. The 
primary trust of all Governments is the welfare of the people for 
which they are created; the interference of a foreign will in internal 
affairs must be secondary and subordinate. This is modem interna- 
tional law, and must be that upon which a republic will insist. In its 
nature, therefore, a treaty ought not to frame or modify municipal 
law for any people, and cannot, under our Constitution. A treaty 
cannot disjoint or disturb the equipoise of powers fixed by the Con- 
stitution. It cannot be the main-spring oi authority, nor derange 
the constitutional distribution of powers. A treaty can only bind 
the declared will of our people through their legislative department 
to a foreign nation, or that foreign nation in harmonious co-operation 
with our own domestic policy. 

The argument may be thus stated: The Constitution has created 
diverse agencies for the different functions to be performed. The 
power of taxation is exclusive in Congress. The power to make 
treaties is exclusive in the President and Senate. These two are 
independent of each other, with no direct control by either over the 
other. How can the agent to make a treaty make a valid one which 
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assumes for that agent the power to do what the Constitution denies 
to it, and takes from another agent a power the Constitution has 
given to it? Under cover of a contract to do a thing, this would 
involve a power in the agent to do what was forbidden to it by the 
Constitution. In other words, by assuming authority to contract 
with a foreign nation to do what the Constitution forbids it to do, it 
would confer the forbidden power on itself. 

This conclusion seems upon the analysis of the Constitution to be 
established upon impregnable grounds, which subordinates foreign 
policy to home government, treaty stipulations with foreign nations 
to the municipal law, and admits no entangling alUance with alien 
nations to an mtrusive control of the laws made by Congress for the 
promotion of the welfare and protection of the liberties of the people. 

The inquiry may be suggested. Upon what, then, can the treaty- 
making power operate independently of that of Congress ? 

The answer is not difficult. The status of war created by Congress 
may be determined by a status of peace created by treaty — agreements 
as to mutual extradition, mutual expatriation, for the cession of 
territory to the United States, mutual intercourse by ambassadors, 
&c., and all proposals as to matters which may be consummated by 
law. 

Some stress is laid upon the power of a treaty of peace to repeal a 
declaration of war. It is conceded that this may be, but the reverse 
is equally true. A peace by treaty to-day may be repealed by a 
declaration of war to-morrow. Congress cannot create the status of 
peace by repealing its declaration of war, because the former requires 
the concurrence of two wUls, the latter but the action of one. Sup- 
pose a treaty with Great Britain provided that the United States 
should never keep an army or navy except by its consent, or should 
make a permanent appropriation for an army, when the Constitution 
declares none shall oe made for a longer period than two years, it 
cannot be supposed that Congress could not repeal or rather disregard 
such stipulations. Thus the war power in Congress may annul the 
action of the treaty power. 

Your committee is not content to rest the conclusions thus reached 
by a critical analysis of the Constitution upon this view alone. They 
voll be found to be sustained by the historic analogy of our system of 
government with that which it so closely resembles in respect to this 
subject, and by the processes by which the balances of our Constitu- 
tion were finally adjusted by its wise framers. 

While the constitutional system of oiu' sreat Republic diflFers very 
much from that of Great Britain, it is an nistoric fact that ours was 
framed upon the British model as to the distribution of the func- 
tions of the three departments of government, with a radical departure 
in respect to the sources of the powers of all of them. Annul the 
hereditary principle as the source of authority in the British con- 
stitution, and suDstitute the popular will for it, and the likeness 
between the two in the distribution of powers is very striking. 

By the British constitution the powers of war and peace — of treaty- 
making — are in the Crown. The power over taxation is primary in the 
Commons, as a consummate law, m King, Lords, and Commons. All 
money bills, to levy taxes and to appropriate their proceeds must origi- 
nate with the Commons. 
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The treaty power in the Crown is as absolute as the money power in 
the Commons. The Crown can no more levy taxes or appropriate 
money than the Commons can make treaties. Independent in their 
spheres, these rival powers are conditioned for consummate eflFect 
upon the will of the other. The Crown would not dare by treaty to 
levy a tax, or put its hand into the nation's treasury. Nor is the 
nexiis of completed compact ever formed in cases requiring the 
change of laws relating to taxation, or the appropriation of money, 
imtil the supreme guardians of the people's liberties shall vote a 
supply. The national faith is never bound, in practice is never 
pledged, until Parliament, under the origiaating will of the Commons, 
shall pronounce its fiat. (Lawrence's Wheaton International Law, 
457.) 

The treaty of Utrecht, in respect of reciprocity of commerce between 
Great Britam and France, was never consummated, Parliament reject- 
ing it. (1 Mahon's Hist, of England, p. 24, cited by Wheaton, supra.) 

In such cases the British faith is never pledged imtil Parliament 
sanctions the terms of the treaty. The validity of the compact is 
dependent on the will of Parliament, and no other nation can claim 
England to be bound by any act of its Crown which trenches upon the 
constitutional powers of Parliament to legislate for the interests of 
its people. 

X our committee deem it unnecessary to dwell further on this well- 
settled doctrine of the British constitution. The supremacy of the 
law-making power over the treaty power of the Crown, and the 
dependence of the validity of the latter on the independent and un- 
constrained vohtion of Parliament, stand out in English history as 
the mununents of popular liberty against the influence of foreim 
nations in the control of the essential rights and interests of the 
EngUsh people. 

This striking fact was well known to the framers of the Federal Con- 
stitution; is well known to the civilized world as a fundamental princi- 
ple in their international relations with England. No nation would 
charge a breach of compact on England because the proposal by treaty 
of the Crown failed of parliamentary sanction. Faith cannot be 
broken until it is plegded, and the pledge of England is not given in 
such cases until the word of her monarch is confirmed by the law of 
her ParUament. 

When the States of the Confederation came to adopt articles for 
their general government, finally ratified and going into oj)eration in 
March, 1781, this question was brought to their consideration with a 
full view of the British constitution. 

By these articles the power to regulate commerce with foreign 
nations and the sole power of iutemal taxation and of tariff revenue 
remaiued with each State, Congress had no tax power. 

But Congress had the war and peace power and that of making 
treaties; the State being denied that power without the consent of 
Congress. Articles VI and IX. 

The possible conflict between these related powers was avoided by 
precise provisions. 

In the sixth article it was provided that ^^no State shall lay any im- 
posts or duties, which may interfere with any stipulations in treaties 
entered into by the United States in Congress assembled with any 
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king, prince, or state in pursuance of treaties already proposed by 
Congress to the courts of France and Spain.'' 

In looking at those treaties we find the only limit upon the power of 
the States as to imposts and duties was against any discrimination 
which would not place the foreign nation on the footing of the most 
favored. It did not interfere with the tax power at all, except to for- 
bid injtrrious discrimination against the nations with whom treaties 
were made. 

In the mnth article it was provided, ''That no treaty of commerce 
shall be made whereby the legislative power of the respective States 
shall be restrained from imposing such imposts and duties on foreigners 
as their own subjects are subjected to, or from prohibiting the exporta- 
tion and importation of any species or commodities whatsoever.'' 

Here again the only limit was against a discrimination to the 
prejudice of foreigners. 

In both cases the amoimt and method of taxation and the regulation 
of commerce by the States was left untouched by the treaty power, 
and it is obvious that, had the two clauses above quoted been left out 
of the articles, no qualification of the power of the States in the matter 
of taxation and commerce would have been admitted by reason of the 
treat j-making power in Congress. 

Without dwelling upon these provisions, thev serve to show that 
the men who framed those articles saw the need of defining precisely 
wherein the treaty power might intrude .upon the power of the States 
over taxation and commerce, and that they were sedulous to conserve 
the legislation in these matters by the States from the treaty power 
of Congress, the same body in which the legislative power of the 
Confederation was vested. 

But when the Federal Convention met in May, 1787, to revise these 
articles, and when the tax power for Federal purposes and that over 
commerce were vested in (Jongress, and the treaty power was vested 
in the President and Senate, it will be instructive to mark the process 
by which that great body reached its final conclusion on this subject 
and with what purpose it was done. 

The equality of vote of the States in the Congress of the Confedera- 
tion was not felt so strongly in the matter of taxation, because, 
though the quota of burden borne by each State was fixed by a vote 
of Congress according to the value of land in each State, the taxing 
power was exclusively in the States. But when the Convention 
proposed to vest the taxing power for Federal purposes in Congress 
the question assumed an importance which menaced the Convention 
with dissolution. 

Mr. Kandolph, of Virginia, and Mr. Charles Pinckney , of South Caro- 
hna, in an eaiiy period of the Convention, proposed skeletons for the 
Constitution upon which all the debates were based. The former pro- 
portioned the rights of suffrage in the national legislature upon the 
quotas of contributions, or to the number of free inhabitants, as 
the one or the other may seem best in different cases." (2 Mad. 
Papers, 731.) Mr. Pinckney proportioned it to "the number of in- 
habitants." {Id., 736-7.) The nrst plan gave to each branch of the 
legislature the power to originate bills; the second gave the origma- 
tion of all money bills to the House, without power in the Senate to 
alter them. 
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In each of these plans the Senate was to be chosen by the House, 
the number from each State being left blank in the proposition of 
Mr. Pinckney. Mr. Pinckney's plan gave the treaty power to the 
Senate exclusively. (P. 742.) 

But when the small States insisted upon an equal vote in both 
houses, the large States opposed it with strenuous zeal. This con- 
flict was serious and threatening. The issue was narrowed to a con- 
tention upon an equality of the States in the Senate. 

Mr. Wuson, of Pennsylvania, showed that twenty-four-ninetieths 
of the total population was in seven small States, who would thus 
control sixty-six-ninetieths; less than one-third controlling more than 
two-thirds. (2 Mad. Papers, 1001.) 

Dr. Franklin said the small States feared for their liberties from a 
proportional representation; and he added, ''If the equality of votes 
IS to be put in its plan, the large States say their money will be in 
danger." (/d, p* 1009.) 

The question oeing referred to a committee, it reported a plan by 
which the House was based on a proportional representation, and the 
Senate on equaUty, with the power in the House to originate biUs for 
raising or appropriating money, not to be altered or amended by the 
Senate. {Id., p. 1024.) 

This report was substantially adopted July 16. (/d., 1108-1109.) 

The Committee of Detail reported the whole plan August 6. {Id., 
1226, et seq,) The constitutipn of the two Houses was as previously 
decided on — the House based on numbers, the Senate on States as 
equals. Bills for raising and appropriating money to be originated 
in the House, with no power to amend or alter by the Senate. (P. 
1228.) The treaty-making power was given to the Senate. (Art. 9, 
p. 1234.) 

This report was taken up August 7. 

Mr. Pinckney moved to strike out the clause giving the power to 
originate money bills to the House. 

George Mason said, in his objection to the Senate having equal 
power to origmate money bUls, ^'The purse strings should niver be 
put mto their hands.'' (P. 1267.) 

The clause was stricken out by a vote of seven States to four. 

In the debate on the reconsideration of this vote it was repeated 
again and again that the power to originate money bills in the House 
and the equality of the States in the Senate were essentially con- 
nected as considerations for each other in the compromise agreed on. 
{Id.j p. 1270-1272.) Mr. Randolph, on moving the reconsideration, 
urged the two provisions as based!^ on mutual consideration, and as a 
compromise. \ld,j p. 1297.) The question was reconsidered by a 
vote of nine States to one. 

The discussion upon it was earnest and able. Mr. Mason urged that 
the Senate represented the States in their political character, and not 
the people. It was improper therefore that it should tax the peo- 
ple. His whole speech is so strong and valuable that your committee 
Deg leave to quote it at large. 

Again, the Senate is not, like the House of Representatives, chosen frequently, and 
obliged to return frequently among the people. They are to be chosen by the States 
for six years; will probably settle themselves at the seat of Government; will pursue 
schemes for their own a^igrandizement; will be able, by wearying out the House of 
Representatives and taking advantage of their impatience at the close of a long ses- 
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sion, to extort measures for that purpose. If they should be paid, as he expected 
would be yet determined and wished to be so, out of the National Treasury, they will 
particularly extort an increase in their wages. A bare negative was a very different 
thing from that of originating bills* 

The practice in England was in point. The House of Lords does not represent nor 
tax the people because not elected by the people. If the Senate can originate, they 
will, in the recess of the legislative sessions, hatch their mischievous projects for their 
own purposes, and have their money bills cut and dried (to use a common phrase) for 
the meeting of the House of Representatives. He compared the case to Poynine's 
law, and signified that the House of Kepresentatives might render by degrees, like 
the Parliament of Paris, the mere depository of the decrees of the Senate. But in 
all events he would contend that the purse-strings should be in the hands of the rep- 
resentatives of the people. 

• Mr. Gerry said: ^'Taxation and representation are strongly asso- 
ciated in tiie minds of the people; and they will not agree that any 
but their immediate representatives shall meddle with their purses. 
{Id,, p. 1309.) 

The whole proposition failed of a favorable vote {id.y 1316), and the 
convention was again at sea. 

It was again moved {id,, 1330-31) and was postponed until the 

fowers of the Senate were further considered, especially as to treaties* 
t was finally adopted in the form in which it stands in the Constitu- 
tion, by a vote of nine States to two. {Id,, 1531.) 

This fierce conflict (for, as Dr. Franklin said, the contest between 
the large and small States was marked by less good temper than ai;iy 
other in the convention) was thus ended by securing to the repre- 
sentatives of the people the original power to tax the people, with a 
power to the representatives of the States '' to propose or concur with 
amendments as- on other bills." 

In the mean time the power of making treaties was transferred 
from the Senate to the President, by and with the advice and consent 
of the Senate, and a motion to add the House of Representatives was 
voted down by ten States to one {id,, 1518-9), as it had been before 
{id., 1414-5). 

During this debate, the necessity in Great Britain for the action of 
Parliament in the execution of treaties was referred to, but the treaty- 
making power was unquestionably left to the President and Senate, 
excludmg the House of Representatives from any function in their 
negotiation. 

The discussion upon these points leaves no doubt that while the 
President and Senate were intended to have the exclusive power to 
make treaties, the jealousy of the convention of the money power 
being in other hands than those of the representatives of the people 
in the House forbids the supposition that the convention ever m- 
tended the treaty-making power to supersede or override the power 
of the House to originate all bills for raising revenues, or from its part 
in appropriations of the public money by act of Congress. 

For, it wiU be observed, when the power of making treaties was in 
the Senate, according to the report of the Committee on Detail, 
offered August, 6, 1787, the power of originating money bills, with no 

Eower to amend by the Senate, was vested in tne House. It can not 
e supposed that those who were struggling for the people to control 
their purse strings would have consented to give to the Senate, who 
could, neither amend not alter money bills, a monopoly of the whole 
money power through treaties, to the exclusion of any participation 
by the House, to worn was granted by the same Constitution the 



16 POWER OF THE PRESIDENT TO NEGOTIATE TREATIES. 

exclusive power to originate money bills. Such an hypothesis makes 
the whole contest useless, and the action of the convention utterly 
unworthy of the high intelligence of its members. 

And wnen the final action was taken, it is absurd to suppose that by 
the treaty power the President and Senate might enact revenue laws 
and laws appropriating the money of the people, through the agency of 
treaties, from all participation in which tne House was to be excluded, 
when, by the Constitution, to that House was exclusively confided the 
key to the pockets of the people and the key to the door of their 
treasury. 

But this absurdity is enhanced when we look at the effect of this 
construction upon the then relation of the States and to their relations 
now. 

In 1790, the year after the Constitution went into effect, the total 
population of the country was 3,843,621. Two-thirds of the States, 
the smallest in population, could ratify a treaty. They contained a 
population of 1,685,360. The other third contained a population of 
2,160,419. That is to say, the power of taxation of the whole would 
be given to a minority of four-ninths of the people if a treaty could do 
it. But worse than that, the President was to be elected by a body of 
electors appointed not by the people, but in such manner as the legis- 
latures of tne States might prescribe, and in methods from which the 
people might be excluded. In a certain event he might be elected by 
a majority of States representing but a little more than one-fourth of 
the whole population. 

This President, so far removed from immediate relations to the body 
of the people, could make a treaty levying taxes upon the people and 
appropriating their money. The only check upon his authority is a 
Senate elected for six years, not by the people, but hj legislatures of 
the States. So that upon the theory which gives this power to the 
President and Senate, taxes might be levied without act of Congress, 
revenue might be raised by measures originating with the Executive 
and sanctioned by the Senate, and the House, m whom was vested 
the exclusive power to originate bills to raise revenue, would be 
divested of this power and excluded even from a potential dissent 
to their action. 

And at this day the result is even more striking. By the census of 
1880, upon this theory, a treaty ratified by two-thirds of the present 
Senate, representing 19,755,532, could levy taxes, against the protest 
of 29,615,818, or by two-fifths against three-fifths of the people. And 
if Dakota were admitted into the Union, then 18,348,529 of the people 
could levy a tax against the protest of 31,157,998, or a little over 
three-eighths against the will of nearly fivf-eighths of the people of 
the Republic. 

Such a result is abhorrent to our ideas of popular and representative 
government, and such a construction of the Constitution a stigma 
upon the intelligent patriots who framed it. 

In the sixty-K)urth number of the Federalist, Mr. Jay, afterwards 
Chief Justice of the United States, comments on this treaty-making 
power, and asserts its benefits because it is vested in a President ana 
Senate, neither of whom are directly elected by the people, nor respon- 
sible to their wishes, nor frequently amenable to their censure; but by 
electors and legislatures, chosen bodies of select men, through whom 
the people can not easUy operate to influence the actions of these 
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treaty makers. He argues that secrecy and dispatch are miportant 
elements in making treaties, and that the long term of Senators, which 
makes them less sensitive to popular sentiment, is a most important 
consideration in favor of vesting this power in them. 

This reasoning may be good, unless the treaty-making power 
embraces within its range the power to levy taxes and appropriate 
money. If it does, how absurd to republican ears is the suggestion 
that taxes should be levied on the people in the secret session of a 
Senate, and with a dispatch which takes no heed- of popular protest! 
The very argument urged by the writer to recommend the Constitu- 
tion would have shocked the public opinion it was seeking to influence 
had it been supposed that by treaty a tax might be levied without the 
consent of the taxpayer, or money be appropriated without the 
people being consulted. 

Your committee will next proceed to consider the precedents in our 
history bearing upon this question. 

By the treaty with Great Britain, known as Jay's treaty, in 1795, 
there were stipulations as to commerce and duties upon vessels of 
Great Britain and merchandise therein. The question arose as to 
the execution of these stipulations. 

President Washington communicated the treaty for the information 
of Congress March 1, 1796. (Annals of Congress, p. 394.) There- 
upon a debate arose upon a resolution calling for papers connected 
with the negotiation of the treaty (Annals of Congress, p. 759), which 
was adopted by a vote of 62 to 37. Among the affirmatives were 
Abraham Baldwin, of Georgia, and James Madison, of Virginia, both 
of whom were members of the Federal Convention of 1787. With 
these are also found the great names of Albert Gallatin, Nathaniel 
Macon, and William B. Giles. 

The President replied to the resolution in a carefully worded mes- 
sage (Annals of Congress, 760), in which he asserted the prerogative 
of the treaty-making authority in strong terms. He held tnat a 
treaty made by the President and ratified by the Senate became 
obligatory as the law of the land. He adverted to the action of the 
general convention already cited, by which the proposition '^ that no 
treaty should be binding on the United States which was not ratified 
by law" was explicitly rejected. He closed by saying that ''the 
assent of the House of Representatives was not necessarj^ to the 
validity of a treaty''; that the treaty showed ''all the objects re- 
quiring legislative provision " ; and he, therefore, declined to comply 
with the resolution. 

It will be noticed that the President, while denjdng the necessity of 
assent to a treaty by the House, speaks of the objects of the treaty 
"requiring legislative provision.'' The President must have meant by 
the word "requiring" either that thej needed legislative provision 
or that legislative provision was constrained by the treaty. He could 
not have meant the latter, for that would involve a violation of the 
right of independent action by the House. K he meant that legis- 
lative action was wanting to the completeness of the treaty, and by 
the free action of the House, it is a confession of an invalidity in the 
treaty due to the want of legislative action, which, when supplied, 
would give the treaty Completeness. 

S. Doc. 16, 67-1 2 
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One other point in the message should be noted. Mr. Jay, who 
negotiated the treaty, had written the number of the Federalist, in 
which ^^ secrecy and dispatch" were named as essential elements in 
the negotiation of treaties. President Washington says, '^the neces- 
sity of such caution and secrecy was one cogent reason for vesting 
the power of making treaties in the President with the advice and 
consent of the Senate"; and he adds that 'Ho give the House infor- 
mation respecting a negotiation would estabUsh a dangerous prece- 
dent." Surely President Washington meant no such reason to apply 
to cases of taxation and appropriation of money, and he could not 
therefore have intended to imply such matters to be within the treaty- 
making power. 

In the debate which occurred upon the message Mr. Madison, who 
was with President Washington in the Federal Convention, niade the 
obvious criticism upon the citation from the Journal referred to by the 
message, that the proposition rejected was one which made the House 
a participant in all treaties. There are some treaties which operate 
propria vigore, and need no legislation. The proposition woula have 
made these depend on the assent of the House as well as those which 
needed a law to perfect them. This was the distinction indicated by 
Mr. Madison in the Convention in the debate on the proposition be- 
tween '^ treaties eventual " (complete and final per se) and others which 
were incomplete without law. (3 Mad. Papers, 1415.) 

The House, after long debate, passed the following resolution by a 
vote of 57 to 35, and counting the votes of absentees, the House stood 
63 to 36 : 

Resolved f It being declared by the second section of the second article of the Con- 
stitution that the President shall have power, by and with the advice and consent 
of the Senate, to make treaties, provided two thirds of the Senators present concur, 
the House of Representatives do not claim any agency in making treaties; but that 
when a treaty stipulates regulations on any of the subjects submitted by the Con- 
stitution to the power of Congress, it must depend for its execution as to such stip- 
ulations on a law or laws to be passed by Congress, and it is the constitutional right 
and duty of the House of Representatives in all such cases to deliberate on the ex- 
pediency or inexpediency of carrying such treaty into effect, and to determine and 
act thereon as in their judgment may be most conducive to the public good. 

The House afterwards resolved to carry the treaty into effect, which 
was done by act of Congress. (1 U. S. Stat, at L., 459.) 

This precedent shows that the House asserted the principles of its 
independent right to consider and decide upon the execution of the 
treaty, and maintained it by passing a law to carry it into execution, 
which was approved by the President. Thus by the unconstrained 
action of Congress an appropriation of money was made, which the 
treatyjjro^no vigore could not effect. The potential opinion of Presi- 
dent Washington did not go to the extent of claiming any conclusive 
effect for a treaty in taxation or appropriation, and conceded the need 
of legislative action, and his opimon was balanced against that of Mr. 
Madison, who, as the reporter of the debates of the Federal Convention 
and the careful observer of its action on its floor, is entitled more than 
any other of its members to the name of the founder of the Federal 
Constitution. 

The next precedent to which attention may be called is the action 
taken on the treaty of Ghent, made in 1815, with Great Britain. 

That treaty contained stipulations as to the duties on articles im- 
ported from Grreat Britain and as to commerce with that country. 
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The President (Madison) by message transmitted the proclamation 
of it, and recommending to Congress such legislation as the conven- 
tion (treaty) called for. (Annals of Congress, 402.) 

After long debate and conferences between the two Houses, a bill 
was passed (3 U. S. Stat, at L., 255), in which Congress modified its 
duties according to the terms of the treaty approved March 1, 1816. 

The report of Mr. Forsyth, of Georgia, for the managers of the House 
(Annals of Congress, 1816, p. 1018, et seq), is a full statement of the 
contention between the Houses and the settlement agreed on. 

The debate was very able in the House, and against the bill (on the 

f round that the treaty did not require legislative action) ; was con- 
ucted by Calhoun, of South CaroUna, and William Pinkney, of 
Maryland, and others, with masterly force, and for the bill, with 
equal force, by Lowndes, of South Carolina, Randolph, of Virginia, 
and others. 

The great point made against the bill was that a treaty was a com- 
pact between two nations, which necessarily overrode all legislative 
acts of either, which was answered, as your committee have suggested, 
by holding that it was petitio principii to claim that to be a complete 
compact which depended for its consummate effect upon the con- 
currence of the law-making authority. 

In all cases to which your committee have referred the action was 
like that in the cases of Jay's treaty and that of Ghent. 

One other case has been cited of the action of President Jackson in 
December, 1834. (Annual Register, 1834, Public Documents, p. 352.) 

He asserted two leading propositions : 

1. That the treaty involved commercial regulations and rates of 
duties, which had to be submitted to Congress to be carried into full 
execution. 

2. That France having by the treaty (1831) recognized a precedent 
obligation for depredations on our commerce, though her legislative 
department refused to comp>ly with its provisions, should be forced 
to comply by acts of retaliation. This is assumed to be a concession 
by the President in respect to the effect of the treaty on the national 
faith of France, without the concurrence of her legislative depart- 
ment, that a like construction should prevail as to our Constitution. 

It is obvious that had the obligation of France been created by the 
treaty, instead of being only recognized by it as a pre-existing obliga- 
tion, the conclusion would have been just. But President Jackson 
insisted that it had pre-existed for a long time, and had been too long 
disregarded, and that the refusal of the French Chambers to carry out 
the pre-existing obligation, so recognized by the treaty, authorized the 
United States to enforce the prior claim, and not to punish the viola- 
tion of the treaty. And the President further insisted that Congress 
had carried out the treaty of 1831 by enacting commercial andduty 
regulations favorable to France, and which she was receiving, and yet 
refused compliance with her just duty to our people. (See 4 Stat, at 
L. jpp. 574-576.) 

Tjie treaty with Mexico was carried into effect by act of Congress. 

In 1844 the Senate considered the ZoUverein treaty, and in the 
report of the Committee on Foreign Affairs by Mr. Ruf us Choate there 
is a passage of great force, in which the views already asserted in this 
report are well sustained. 
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The report says (Senate Journal, first session, Twenty-eighth Con- 
gress, 1843-'44, p. 445 et seq) : 

The committee, then, are not prepared to sanction bo large an innovation upon an- 
cient and uniform practice in respect of the department of Governmevt by which duties 
on imports shall be imposed . The convention which has been submitted to the Senate 
changes duties which have been laid by law. It changes them either (x directo and 
by its own vigor or it engages the faith of the nation and the faith of the legislature, 
through which the nation acts, to make the change. In either aspect, it is the Pres- 
ident and Senate who, by the instrumentality of negotiation, repeal or materially 
vary regulations of commerce and laws of revenue which Congress had ordained. 
More than this; the executive department, by the same instrumentality of negotia- 
tion, places it beyond the power of Congress to exceed the stipulated maximum of 
impost duties for at least three years, whatever exigency may intervene to require it. 

In the judgment of the committee the legislature is the department of Government 
by which commerce should be regulated and laws of revenue be passed. The Consti- 
tution in terms communicates the power to regulate commerce and to impose duties 
to that department. It communicates it in terms to no other. Without engaging at 
all in an examination of the extent, limits, and objects of the power to make treaties, 
the committee believe that the general rule of our system is indisputably that the 
control of trade and the function of taxing belong, without abridgment or participa- 
tion, to Congress. They infer this from the language of the Constitution, from the 
nature and principles of our Government, from the theory of republican liberty itself, 
from the unvaried practice, evidencing the universal belief of all, in all periods, and 
of all parties and opinions. They think, too, that, as the general rule, the Repre- 
sentatives of the people sitting in their legislative capacity, with open doors, under 
the eye of the country, communicating freely with their constituents, may exercise 
this power more intelligently and more discreetly; may acquire more accurate and 
more minute information concerning the employments and the interest on which this 
description of measures will press, and may better discern what true policy pre- 
scribes and rejects than is within the competence of the executive department of the 
Government. 

To follow, not to lead; to fulfill, not to ordain the law; to carry in effect, by nego- 
tiation and compact with foreign Governments, the legislative will, when it has been 
announced upon the great subjects of trade and revenue, not to interpose with con- 
trolling influence, not to go forward with too ambitious enterprise — these seem to the 
committee to be the appropriate functions of the Executive. 

These precedents having been examined, it may be well to add that 
in no case has it ever been claimed that a tax could be laid or repealed, 
or money taken from the Treasm'y by a treaty propria vigore, intima- 
tions have been thrown out that a treaty put a constraint upon the 
legislative department which made its conformity a matter of moral 
duty, but no one has ever had the temerity to claim that the free will 
of the House was impaired in its legislative action in execution of a 
treaty. 

The agreement by the treaty-making authority that something shall 
be done which Congress alone can do, has never been held binmng in 
the United States until Congress has by its free action legislated mat 
to be done which the treaty stipulated; and until and unless by express 
declaration or clear implication the executory act of one of two agents 
is made obligatory on the other, who alone can execute it, no compact 
is consummate from the executory agreement of the one until and 
unless the other freely consents. 

It remains to refer to the text writers and to the judicial decisions on 
this question. 

In Wheaton's Elements, page 329, the author says on this point: 

The treaty, when thus ratified, is obligatory upon the contracting States, independ- 
ently of the auxiliary legislative measures which may be necessary of the part of 
either in order to carry it into complete effect. Where, indeed, such auxiliary legis- 
lation becomes necessary, in consequence of some limitation upon the treaty-making power, 
expressed in the fundamental laws of the State, or necessarily implied hova the distrifcution 
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f its constitutional powers — such, for example, as a prdiibition of alienating the na- 
tional domain — then the treatjr may be considered as imperfect in its obligation until 
the national assent has been given in the forms requirea by the municipal constitu- 
tion. 

And Mr. Lawrence, the learned annotator of Wheaton, claims no 
more than that ''if the treaty be within the constitutional limits, free 
from fraud, and not destructive of any of the great rights and interests 
of the country, then there is a moral obligation to grant the aid re- 
quired.'' And this accords with Chancellor Kent. (1 Kent, p. 285.) 

Judge Story, in his Commentaries on the Constitution (3 vol., sec. 
1502), says: 

The power !*to make treaties" is, by the Constitution, general; and, of course, it 
embraces all sorts of treaties, for peace or war, for commerce or territory, for alliance 
or succors; for indemnity for injuries or payment of debts; for the rec(^nition and 
enforcement of principles of public law; and for any other purposes which the policy 
or interests of independent sovereigns may dictate in their intercourse with each 
other. 

But though the power is thus general and unrestricted, it is not to be so construed as 
to destroy the fundamental laws of the State. A power given by the Constitution 
cannot be construed to authorize a destruction of otner powers given in the same in- 
strument. It must be construed, therefore, in subordination to it; and cannot super- 
sede or interfere with any other of its fundamental provisions. Each is equally ob- 
ligatory and of paramount authority within its scope; and no one embraces a right 
to annihilate any other. A treaty to change the organization of the Government or 
annihilate its sovereignty, to overturn its republican form, or to deprive it of its con- 
stitutional powers, would be void; because it would destroy what it was designed 
merely to nilfill, the will of the people. Whether there are any other restrictions 
necessarily growing out of the structure of the government will remain to be consid- 
ered whenever the exigency shall arise. (See also 1 Tucker's Black's App. 332, 333.) 

In Foster vs. Neilson, 2 Peters, 314, Marshall, C. J.j says: 

A treaty is, in its nature, a contract between two nations, not a legislative act, and 
does not generally effect of itself the object to be accomplished, but is carried into ex- 
ecution by the sovereign powers of the respective parties to the instrument. In the 
United States the Constitution declares a treaty to be the law of the land. It is, con- 
sequently, to be regarded in courts of justice as equivalent to an act of the Legislature 
whenever it operates of itself, without any le^slative provision. But when the terms 
of the stipulation import a contract, when either of the parties engages to perform a 
particular act, the treaty addresses itself to the political, not the judicial department, 
and the Legislature must execute the contract before it can become a rule for the 
court. 

In Turner vs. The American Baptist Union, 5 McLean's Circuit Court 
Reports, 344 (decided in 1852), Mr. Justice McLean said: 

A treaty under the Federal Constitution is declared to be the supreme law of the 
land. This unquestionably applies to all treaties where the treaty-making power, 
without the aid of Congress, can carry it into effect. It is not, however, and cannot 
be the supreme law of the land where the concurrence of Congress is necessary to give 
it effect. Until this power is exercised, as where the appropriation of money is re- 
quired, the treaty is not perfect. It is not operative, in the sense of the Constitution, 
as money cannot be appropriated by the treaty-making power. This results from the 
limitations of our Government. The action of no Department of the Government can 
be regarded as a law until it shall have all the sanctions required by the Constitu- 
tion to make it such. As well might it be contended that an ordinary act of Congress 
without the signature of the President, was a law as that a treaty which engages to 
pay a sum of money is in itself a law. 

And in such a case the representatives of the people and States exercise their own 
judgments in granting or withholding the money. They act upon their own respon- 
sibility, and not upon the responsibility of the treaty-making power. It cannot bind 
or control the legislative action in this respect, and every foreign Government may 
be presumed to know that, so far as the treaty stipulates to pay money, the legisla- 
tive sanction is required. 
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A compromise in a treaty with Russia as to a particular rate of duty 
was considered by the late Judge Curtis, in Taylor vs, Morton, 2 Curtis's 
Circuit Court Reports, 454, decided in 1855. He said, after quoting the 
second section of the fourth article of the Constitution, as to the su- 
premacy of the Constitution and laws of the United States made in 
pursuance thereof, and treaties made under the authorityof the United 
States (and remark, in passing, it does not say by the rresident and 
Senate, but under the authority of the United States; that is, with the 
sanction of that law which is necessary and proper to carry the treaty 
into effect) : 

There is nothing in the language of this clause which enables us to say that in the 
case suppo^d the treaty, and not the act of Congress, is to afford the rule. * * * 
This provision of our Constitution has made treaties part of our municipal law. But 
it has not assigned to them any particular degree of authority in our municipal law, 
nor declared whether laws so enacted shall or shall not be paramount to laws other- 
wise enacted. 

And after holding that a treaty and its obligatory force as between 
the United States and the foreign nation is a question for the political 
and not the judicial department, he says: 

There is nothing in the mere fact that a treaty is a law which would prevent Con- 
gress from repealing it. 

And again— 

To refuse to execute a treaty for reasons which approve themselves to the con- 
scientious judgment of the nation is a matter of the utmost gravity and delicacy; 
but the power to do so is a prerogative, of which no nation can be deprived without 
deeply affecting its independence. That the people of the United States have 
deprived their Government of this power in any case I do not believe. That it must 
reside somewhere, and be applicable to all cases, I am convinced. I feel no doubt 
that it belongs to Congress. 

The decision was, that a law of Congress could repeal a treaty. 
And finally, in the Cherokee Tobacco, 11 Wallace, 616 (decided in 
1870) , Swayne, justice, speaking for the Supreme Court, and citing the 
; case of Taylor vs, Morton, already quoted with approval, said: 

A treaty may supersede a prior act of Congress, and an act of Congress may super- 
, . sede a prior treaty. 

It is proper to say that the case did not decide the first branch of this 
proposition, but only the latter. The latter was decided, the former 
was obiter dictum. 

And speaking of the power to regulate conmierce and lay duties, he 

says: 

But it can not be admitted that these powers can be or were expected to be exerted 
under all circumstances which might possibly occur in the life of a nation in subor- 
dination to an existing treaty; nor that the only modes of escape from the effect of 
an existing treaty, were the consent of the other party to it, or a declaration of war. 

These decisions seem to settle the question mooted by Mr. Calhoun 
in the debate in 1816, that the supremacy of a treaty over an act of 
Congress results necessarily from its being a compact between two na- 
tions. These decisions adjudge that Congress may repeal a treaty, 
may annul a treaty stipulation with a foreign nation. And Chief Jus- 
tice Marshall, in the passage above quoted, seems to think that a treaty 
which is not eventual (i. e., final, self-effective), as Mr. Madison ex- 
presses it, is not operative as law until the legislative act gives it 
validity. 
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In confirmation of the general views submitted, your committee, for 
the benefit of the opinion of a very able constitutional lawyer, refer to 
the case of McLeod in 1842. The British (Jovemment offered to pro- 
tect McLeod, on the ground that his act, which resulted in the murder 
of a citizen of the State of New York, was done under the direction of 
Her Majesty. The British Government demanded of Mr. Webster, 
then our Secretary of State, that McLeod, who was arrested and held 
by the New York State authorities to be tried for the murder should 
be surrendered to the British Grovemment, because his act was an act 
of war, a public act of that Government, and not an act ofprivate 
British subject against an American citizen. What said Mr. Webster t 

In substance ms reply was: 

I am very sorry to say that such is the organization of our federal system that Mcl.eod 
is in the hands of State authorities, and no negotiation or action on the part of the 
Executive Department of the Federal Government can take the man out oi the hands 
of the State authorities. 

Your committee have thus considered the question on the true inter- 
pretation of the language of the Constitution; upon the construction 
of the Government itseu; on the historic development of the Consti- 
tution from its British original through the Articles of Confederation 
to its present form; on analogy to the British prototype; on prece- 
dents and the authority; and nave come to the conclusion expressed 
in the following resolution, which, though the discussion has taken a 
wider range, is confined to the question submitted by the resolution 
referred to the committee : 

Resolved y That the President, by and with the advice and consent of the Senate, 
can not negotiate treaties with foreign Governments by which the duties levied by 
Congress can be changed or abrogated, and such treaties to be operative as law must 
have the sanction of an act of Congress. 

All of which is respectfully submitted. 

J. R. Tucker, 
Chairman of Judiciary Committee, 

We the members of the Judiciary Committee have not had time to 
consider the questions discussed in the foregoing report, or the resolu- 
tion which is proposed. The question is of great consequence, and 
without assenting to or dissenting from the report or the resolution 
reported with it, we agree that the chairman be authorized to submit 
his report and the accompanying resolution to the House for its con- 
sideration and action. 

N. J. Hammond. 

Jas. O. Bru -uhead. 

D. B. Culberson. 

S. W. MOULTON. 

Patrick A. Collins. 
William C. Maybury 
William Dorsheimer 
Geo. E. Sbnby 
Luke P. Poland. 
H. BisBEE, Jr. 

E. K. Valentine. 
A. X. Parker. 
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The action of the Senate upon the Hay-Pauncefote treaty in 
December, 1900, gave rise to much discussion not only in regard to 
the merits of the treaty and of the Senate amendments, but also as 
to the rights and functions of the Senate as part of the treaty-making 
power. That there should be differences of opinion as to the merits 
of the questions involved in the treaty is entirely natural, but it 
seems strange that there should be any misapprehension as to the 
fimctions and powers of the Senate, because those are not matters 
of opinion but well-established facts, simple in themselves and clearly 
defined both by law and precedent. Yet such misapprehension not 
only existed but was manifested here and there in the United States 
by statements and arguments as confident as they were erroneous. 
The EngHsh newspapers, as a rule, of course, did not laiow anything 
about the powers of the Senate, but seemed to have a general belief 
that the Senate amendments were in some way a gross breach of 
faith, a view not susceptible of explanation, but very soothing to 
those who held it, and quite characteristic. It is, however, a much 
more serious matter when misapprehension of this kind is found 
among those who are charged with the conduct of government. It 
is their duty and their business to understand thoroughly the insti- 
tutions, constitutional provisions, and political methods of other 
countries with which they are obhged to nave dealings and to main- 
tain relations. We have a right to expect that Lord Lansdowne, 
a statesman of long experience, who has held some of the highest 
offices under the British Crown, who has just been advanced from the 
great post of secretary of war to the still greater one of secretary of 
state lor foreign affairs, should understand thoroughly the constitu- 
tional provisions and modes of governmental procedure in the United 
States. Yet we find in Lord Lansdowne's note to Lord Pauncefote 
of February 22, 1901, in reference to the Senate amendments the 
following statement: 

''The Clayton-Bulwer treaty is an international contract of unques- 
tioned validity; a contract which, according to well-established inter- 
national usage, ought not to be abrogated or modified save with the 
consent of both parties to the contract. His Majesty's Government 
find themselves confronted with a proposal communicated to them 
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by the United States Government, without anv previous attempt to 
ascertain their views, for the abrogation of the Clayton-Bulwer 
treaty." 

The meaning of this passage, taken as a whole, is not very clear, 
and in the last clause it contains at least one singular proposition. 
Admitting the international usage to be as Lord Lansdowne states 
it, the Hay-Pauncefote negotiations conformed to it strictly. The 
sole purpose of the Hay-Pauncefote treaty was to modify, by amicable 
agreement, the Clayton-Bulwer treaty. So far as the Hay-Pauncefote 
treaty went it modified the Clayton-Bulwer treaty, and to that extent 
superseded it. How far it superseded it was a disputed point. It 
was strongly argued here that the Hay-Pauncefote treaty ex necessi- 
tate superseded entirely the Clayton-Bulwer treaty, and those 
Senators who advocated the insertion of the words '^ which is hereby 
superseded" were generally held to be overcautious. It was in fact 
this division of opinion as to the extent to which the Clayton-Bulwer 
treaty had been superseded which led to the adoption of the first 
Senate amendment. It would now appear from Lord Lansdowne's 
note that those who desired a specific statement of the supersession of 
the Clayton-Bulwer treaty were right in their construction, that the 
supersession was not complete as the Hay-Pauncefote treaty origi- 
nally stood. 

The point, however, to which I wish to draw attention here is quite 
diflFerent from the question of the supersession of the Clayton-Bulwer 
treaty m whole or in part, aud is contained in the last sentence of the 

Sassage I have quoted. Lord Lansdowne there complains that his 
ovemment is confronted by a proposal from the United States with- 
out any previous attempt to ascertain their views. Here is where his 
misapprehension of our Constitution appears. If Mr. Hay had pro- 
posed to Lord Pauncefote, at any stage of their discussion, to iusert 
clauses like the Senate amendments the proposal might have been 
accepted or rejected, but no complaint would or could have been made 
that His Majesty's Government was confronted by a proposal upon 
which their views had not been previously ascertained. Such propo- 
sitions, coming from Mr. Hay, would have been entirely germane to 
the purpose oi the negotiation, even if they had extended to a simple 
abrogation of the Clayton-Bulwer treaty, and would have been so 
recognized. What actually happened was that these propositions 
were offered at a later stage of the negotiation by the other part of 
the American treaty-making power in the only manner in which they 
could then be offered, and are therefore no more a subject of just 
complaint on account of the manner of their presentation than if they 
had oeen put forward at an earlier stage by Mr. Hay.. If we follow 
the negotiation through its different phases, what has just been stated 
becomes apparent. Mr. Hay and Lord Pauncefote open a negotia- 
tion for the modification of the Clayton-Bulwer treaty in such manner 
as to remove the obstacles which it may present to the construction of 
the Central American canal by the United States. After due discus- 
sion they a^ee upon and sign a treaty. That agreement, so far as 
Great Britam is concerned, requires only the approval of the King 
for its completion, but with the United States the case is very differ- 
^it, because no treaty can be ratified by the President of the United 
States without the consent of the Senate. The treaty, so called, is 
therefore still inchoate, a mere project for a treaty, until the consent 
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of the Senate has been given to it. That all treaties must be sub- 
mitted to the Senate, and obtain the Senate's approval before they 
can be ratified and become binding upon the United States was, we 
may assume, well known to Lord Lansdowne. But he does not seem 
to have realized that the Senate could properly continue the negotia- 
tion begun by Mr. Hay and Lord Pauncefote by offering new or 
modified propositions to His Majesty's Government. Of this he was 
clearly not informed, or he would not have made the complaint about 
being confronted with new propositions, as if something unusual and 
unfair had been done. No one expects the *'man in the street'' or 
the London editor to remember that so long ago as 1795 the Senate 
made an entirely new amendment to the Jay treaty and that England 
accepted it, or that so recently as March, 1900, the Senate made 
amendments to the treaty -regulating the tenure and disposition of 
the property of aliens and that England accepted them, or that it 
has been the uniform practice of the Senate to amend treaties when- 
ever it seemed their duty to do so. But a British secretary of state 
for foreign affairs is, oi course, familiar with all these things and 
ought, therefore, to realize that the Senate can only present its views 
to a foreign government by formulating them in the shape of amend- 
ments, which the foreign government may reject or accept or meet 
with counter propositions,Tbut of which it has no more right to com- 
plain than it has to complain of the offer of any germane proposition 
at any other stage of the negotiation. 

With misapprehension like this existing not only in the British 
foreign office and the London Press, but also in the minds of one or 
two exceptionally '^able" editors and correspondents in this country, 
who spoke of the Senate's action in amending the Hay-Pauncefote 
treaty as a modern usurpation, it seems not amiss to explain briefly 
the nature and history of the treaty-making power in the United 
States. The explanation is easy. It rests, indeed, on constitutional 
provisions so simple and on precedents so notorious that one feels 
inclined to begin with an apology for stating anything at once so 
familiar and so rudimentary. Yet it would appear that the circum- 
stances just set forth fully justify both the explanation of the law and 
the statement of the facts of history. 

The power to make treaties is at once a badge and an inherent right 
of every sovereign and independent nation. The thirteen American 
colonies of Great Britain, as part of the British Empire and as de- 
pendencies of the British Crown, were not soverign nations and did 
not possess the treaty-making power. That power was vested in the 
British Crown, and when exercised the colonies were bound by the 
action and agreements of the British Government. When the thirteen 
colonies jointly and severally threw off their allegiance to the British 
Crown and became independent, all the usual rights of sovereignty 
which they had not before possessed vested, without restriction, in 
each one of the thirteen States. The treaty-making power was exer- 
cised accordingly by the Continental Congress, which represented all 
the States and where the vote was taken by States. Under the subse- 
quent Articles of Confederation the treaty-making power could not be 
exercised by any State alone or by two or more States without the 
consent of the United States in Congress and was vested in the Con- 
gress of the Confederation, where, as in the Continental Congress, 
each State had one vote and where the assent of nine States was 
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required to ratify a treaty. From this it will be observed that this 
sovereign right which had vested absolutely in each State, although it 
was confided to the Congress of the United States, was kept wholly 
within the control of the States as such, and was never permitted to 
become an executive function. This was the practice and this the 

?recedent which the Convention found before them when they met in 
hiladelphia in 1787 to frame a new constitution, and they showed no 
disposition to depart from either. The States were very jealous of 
their sovereign nghts, among which the power to make treaties was 
one of the most important, and having so recently emerged from a 
colonial condition, they were also very suspicious and very much 
afraid of dangerous foreign influences, especially in the making of 
treaties. At the outset, therefore, it seems to nave been the uni- 
versal opinion that the relations of the United States with other 
nations should be exclusively managed and controlled by the repre- 
sentatives of the States, as such, in the Senate. The strength and 
prevalence of this feeling are best shown by the various plans for a 
constitution presented to the Convention. The Virginian plan so 
called was embodied in resolutions offered by Mr. Randolph, which 
proposed to enlarge and amend the Articles of Confederation and 
passed over without mention the treaty-making power, accepting ap- 
parently the existing system which vested it in the States voting as 
such tm*ough their representatives. The plan offered by Mr. Pinck- 
ney provided that : 

The Senate shall have the sole and exclusive power to declare war, and to make 
treaties, and to appoint ambassadors and other ministers to foreign nations, and judges 
of the Supreme Court. 

The New Jersey plan offered bv Mr. Patterson, which aimed only at 
a mild amendment of the Articles of Confederation, left the treaty- 
making power, as under the Confederation, wholly within the control 
of the States voting as such in Congress. 

Hamilton, who went to the other extreme from the New Jersey 
plan, gave the treatv-making power in his scheme to the President and 
the Senate, but conferred on the Senate alone the power to declare war. 

All these plans, as well as the general resolutions agreed upon after 
weeks of debate, went to a committee of detail, which, on August 6, 
reported, through Mr. Rutledge, the first draft of the Constitution. 

Section 1 of article 9 of this first draft provided that ''The Senate^ 
of the United States shall have power to make treaties and to appoint 
ambassadors and judges of the Supreme Court.'' 

The manner in which this clause, as. reported by the committee of 
detail, was modified is best described by Mr. George Ticknor Curtis 
in his ''Constitutional History of the United States?' * 

The power to make treaties, which had been given to the Senate by the committee 
of detail, and which was afterwards transferred to the President, to be exercised with 
the advice arid consent of two-thirds of the Senators present, was thus modified on ac- 
count of the changes which the plan of government had undergone, and which have 
been previously explained . The power to declare war having been vested in the whole 
legislature, it was necessary to provide the mode in which a war was to be terminated. 
As the President was to be the organ of communication with other governments, and as 
he would be the general guardian of the national interests, the negotiation of a treaty of 
peace, and of all other treaties, was necessarily confided to him. But as treaties 
would not only involve the general interests of the nation, but might touch the 
particular interests of individual States, and, whatever their effect, were to be part 

iVoI. I, pp. 579-581. Last edition. 
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of the supreme law of the land, it was neceseary to give to the Senators, as the direct 
representatives of the States, a concurrent authority with the President over the 
relations to be affected by them. The rule of ratification suggested by the committee 
to whom this subject was last confided was that a treaty might be sanctioned by two- 
thirds of the Senators present, but not by a smaller number. A question was made, 
however, and much considered, whether treaties of peace ought not to be subjected 
to a different rule. One suggestion was that the Senate ought to have power to make 
treaties of peace without the concurrence of the President on account of his possible 
interest in the continuance of a war from which he might derive power and impor- 
tance. But an objection, strenuously urged, was that if the power to make a treaty 
of peace were confided to the Senate alone, and a majority or two-thirds of the whole 
Senate were to be required to make such a treaty, the difficulty of obtaining peace 
would be so great that the legislature would be unwilling to make war on account of 
the fisheries, the navigation of the Mississippi, and other important objects of the 
Union. On the other hand, it was said that a majority of tne States might be a 
minority of the people of the United States, and that the representatives of a minority 
of the nation ought not to have power to decide the conditions of peace. 

The result of these various objections was a determination on the part of a large 
majority of the States not to make treaties of peace an exception to the rule, but to 
provide a uniform rule for the ratification of all treaties. The rule of the Confedera- 
tion, which had required the assent of nine States in Congress -to every treaty or 
alliance, had been found to work great inconvenience, as any rule must do wnich 
should give to a minority of States power to control the foreign relations of the coun- 
try. The rule established by the Constitution, while it gives to every State an oppor- 
tunity to be pres^it and to vote, requires no positive quorum of the Senate for the 
ratification of a treaty; it simply demands that the treaty shall receive the assent of 
two-thirds of all the members who may be present. The theory of the Constitution 
undoubtedly is that the President represents the people of the United States gen- 
erally and the Senators represent their respective States, so that by the concurrence 
which the rule thus requires the necessity for a fixed quorum of the States is avoided 
and the operations of this function of the Government are gresAly facilitated and sim- 
plified. The adoption also of that part of the rule which provides that the Senate 
may either ** advise or consent," enables that body so far to initiate a treaty as to 
propose one for the consideration of the President — although such is not the general 
practice. 

The obvious fact that the President must be the representative of 
the country in all dealings with foreign nations, and that the Senate 
in its very nature could not, like the Chief Executive, initiate and con- 
duct negotiations, compelled the Convention to confer upon him an 
equal share in the power to make treaties. This was an immense con- 
cession by the States, and they had no idea of giving up their ultimate 
control to a President elected hj the people generally. Here, there- 
fore, is the reason for the provision of the Constitution which makes 
the consent of the Senate by a two-thirds majority necessary to the 
ratification of any treaty projected or prepared by the President. The 
required assent of the Senate is the reservation to the States of an 
equal share in the sovereign power of making treaties which before 
the adoption of the Constitution was theirs without limit or restric- 
tion. The treaty clause, as finally agreed to by the Convention and 
ratified by the States, is as follows : He (the President) shall have 
power, by and with the advice and consent of the Senate, to make 
treaties, provided two-thirds of the Senators present concur, and he 
shall nominate and by and with the advice and consent of the Senate 
shall appoint ambassadors,' ' etc. 

I have quoted the provision in regard to appointments in order to 
define more fully the previous one relating to treaties. The use of the 
words "advice and consent" in both prolisions has given rise to mis- 
apprehensions in some minds, and even in one instance at least to the 
astounding proposition that because the Senate can not amend a nom- 
ination by striking out the name sent in by the President and insert- 
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ing another, it therefore, by analogy, can not amend a treaty. It is 
for this reason well to note that the caref uUy phrased section gives the 
President absolute and unrestricted right to nominate, and the Senate 
can only advise and consent to the appointment of, a given person. 
AU right to interfere in the remotest degree with the power of nomina- 
tion and the consequent power of selection is wholly taken from the 
Senate. Very diflPerent is the wording in the treaty clause. There 
the words "by and with the advice ana consent of come in after the 
words "shall nave power'' and before the power referred to is defined. 
The "advice and consent of the Senate are therefore coextensive 
with the "power'' conferred on the President, which is "to make 
treaties," and apply to the entire process of treaty making. The 
States in the Convention of 1787 agreed to share the treaty power with 
the President created by the Constitution, but they never thought of 
resigning it, or of retaining anything less than they gave. 

m vSenate, being primarily a legislative body, can not m the 
nature of things initiate a negotiation with another nation, for they 
have no authority to appoint or to receive ambassadors or ministers. 
But in every other respect, under the language of the Constitution 
and in the intent of the framers, they stand on a perfect equality with 
the President in the making of treaties. They have an undoubted 
right to recommend either that a negotiation be entered upon or that 
it be not undertaken, and I shall show presently that this right has 
been exercised and recognized in both directions. As a matter of 
course, the President would not be bound by a resolution declaring 
against opening a negotiation, but such a resolution passed by a two- 
thirds vote would probably be effective and would serve to stop any 
Eroposed negotiation, as we shall see was the case under President 
lincoln. In the same way the Senate has the right to advise the 
President to enter upon a negotiation, and has exercised this right 
more than once. Here, a^ain, the President is not bound to comply 
with the resolution, for his power is equal and coordinate with tnat 
of the Senate, but such action on the part of the Senate, no doubt, 
would always have due weight. That this right to advise or disap- 
prove the opening of negotiations has been very rarely exercised is 
unquestionaoly true in practice, and the practice is both sound and 
wise; but the right remains none the less, just as the Constitution 

fjave it, not impaired in any way by the fact that it has been but 
ittle used. 

The right of the Senate to share in treaty making at any stage has 
always been fully recognized, both by the Senate and the Executive, 
not only at the beginning of the Government, when the President and 
many Senators were drawn from among the framers of the Constitu- 
tion and were, therefore, familiar with their intentions, but at all 
Seriods since. A brief review of some of the messages of the Presi- 
ents and of certain resolutions of the Senate will show better than 
any description the relations between the two branches of the treaty- 
making power in the United States, the uniform interpretation of the 
Constitution in this respect, and the precedents which have been 
established. ^ 

On August 21, 1789, President Washington notified the Senate that 
he would meet with them on the following day to advise with them as 
to the terms of a treaty to be negotiated witn the Southern Indians. 
On August 22, in accordance with this notice, the President came into 
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the Senate Chamber, attended by General Knox, and laid before the 
Senate a statement of facts, together with certain questions, in regard 
to our relations to the Indians of the Southern district, upon whicn he 
asked the advice of the Senate. On August 24, 1789, he appeared 
again in the Senate Chamber with General Knox, and the discussion 
of our relations with the Southern Indians was resumed. The Senate 
finally voted on the questions put to it by the President, and in that 
way gave him their advice.^ 

On August 11, 1790, President Washington, in a written message, 
asked whether it was the judgment of the Senate that overtures 
should be made to the Cherokees to arrange a new boundary; if so, 
what compensation should be made, and whether the United States 
should stipulate solemnly to guarantee the new boundary. The Sen- 
ate by resolution replied to these inquiries in the aflSrmative. 

On January 19; 1791, President Washington laid before the Senate 
the representation of the charg6 d'affaires of France in regard to 
certain acts of Congress imposing extra tonnage on foreign vessels, 
and asked the advice of the Senate as to the answer he should make. 
On February 26, 1791, the Senate, by resolution, replied to this mes- 
sage, stating their opinion as to the meaning of the fifth article of the 
treaty in relation to the acts of Congress which had been called in 
question, and advising that an answer be given to the charg6 d'affaires 
of France, defending the construction put upon the treaty by the 
Senate. 

On February 14, 1791, a message was sent in which illustrates in a 
very interesting way how close the relations were between the Senate 
and the President in all matters relating to treaties, and how com- 
pletely Washington recognized the right of the Senate to advise with 
him in regard to every matter connected with our foreign relations. 
In this messgae he explained his sending Governor Morris in an 
unofficial character to England in order to Team whether it were pos- 
sible to open negotiations for a treaty, and with the message he sent 
various letters, so that the Senate might be fully informed as to all 
this business, which was, in its nature, entirely secret and unofficial. 

On November 10, 1791, the Senate ratified the treaty made by Gov- 
ernor Blount with the Cherokee Indians, and the report of the com- 

1 During the first years of its existence the Senate sat with dosed doors, and there is no record of an^ of 
its debates. The only official records we possess are the dry entries of the Journal, stating the questions 

Sut and the votes. For the first two years, however, we have an account of the doings of the Senate in the 
iary of William Maclay^ a Senator from Pennsylvania during the period from 1789 to 1791. In that diary 
(pages 129 to 133) there is a full description of what happened upon the only occasion when a President 
personally met with the Senate to consider a treaty, a mode of consideration which was undoubtedly 
contemplated as the most suitable at the time of the framing of the Constitution. In reading Mr. Maclay's 
narrative it is well to remember that he was one of those persons who are never satisfied in regard to their 
own integrity unless they impugn the conduct and suspect the motives of everyone else, and especially of 
those who differ with them in opinion. Mr. Maclay was exceedingly hostile to Washington and could not 
appreciate him. Bis opinions as to men are curious and untrustworthy, but his statements of facts, and 
as to what actually occurred, may as a rule be accepted, and are of peculiar interest, because as we possess 
no other account of Senate debates at that period. 

Washington's attempt to confer with the Senate in this direct way was so obviously inconvenient, and 
the discussion upon the propositions was so annoying to the President on the one side, while the restraint 
of the President's presence was so much felt by the Senate, that the plan of personal deliberation between 
the Chief Executive and his constitutional advisers was then and there abandoned. 

In the same connection there is an interesting story told in the diary of John Quincy Adams which is 
worth repeating, and which throws an interesting light upon the incident. 

"Mr. Crawford told twice over the story of President Washington's having at an early period of his 
Administration gone to the Senate with a project of a treaty to be negotiated and been present at their 
deliberations upon it . They debated it and!^ proposed alterations , so that when Washington left the Senate 
Chamber he said he would be damned if he ever went there agiun. And ever since that time treaties have 
been negotiated by the Executive before submitting them to the consideration of the Senate. 

" The President said he had come into the Senate about eighteen months after the first organization of 
the present Government, and then heard that something like this had occurred. 

"Crawford then repeated the story, varying the words so as to say that Washington swore he would 
never go to the Senate again." (Memoirs of John Quincy Adams, Vol. VI, p. 427.) 
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mittee begins in this way: ''That they have examined the said treaty 
and find it strictly conformable to the instructions given by the Presi- 
dent, that these instructions were founded on the advice and consent 
of the Senate on the 11th of August, 1790,'' etc. 

It is not necessary to multiply instances under our first President, 
These cases which nave been quoted show how Washington inter- 
preted the Constitution which he had so largely helped to frame. It 
is clear that in his opinion, and in that of tne Senate, which does 
not appear to have been controverted by anybody, the powers of the 
Senate were exactly equal to those of the President in tne making of 
treaties, and that they were entitled to share with him at all stages 
of a negotiation. 

On April 16, 1794, Washington consulted the Senate on a much 
more important matter than any of those to which I have referred. 
On that day he sent in the name of John Jay to be an envoy extraor- 
dinary to England in addition to the minister already there. He 
gives in the message his reasons for doing this, and in that way caused 
the Senate to pass not only upon the appointment of Mr. Jay but also 
upon the policy which that appointment involved. 

On May 31, 1797, President Adams, in nominating his special com- 
mission to France, followed the example of Washington when he 
nominated Jay, and explained his reasons for the appointment of this 
commission, in that way taking the advice of the Senate as to open- 
ing the negotiations at all. 

On December 6, 1797, President Adams, in submitting an Indian 
deed, which was the form taken by the treaty, suggested that it be 
conditionally ratified; that is, that the Senate shoula provide that the 
treaty should not become binding until the President was satisfied as 
to the investment of the money, and the resolution was put in that 
form. This is interesting, because it is the first case where the Presi- 
dent himself suggests an amendment to be made by the Senate. 

On March 6, 1798, in ratifying the treaty with Tunis, where the 
Senate had made an amendment, they recommended that the Presi- 
dent enter into friendly negotiations with the Government of Tunis in 
regard to the disputea article. 

February 6, 1797, President Adams nominated Rufus King minis- 
ter to Russia, and stated that it was done for the purpose of making 
a treaty of amity and commerce with that country. 

When President Adams reopened negotiations with France, an 
action which signalized the fatal breach in the Federalist party, he 
sent in the name of William Vans Murray to be minister to France^ 
explained that it was to renew the negotiation, and stated further what 
instructions he should give if Murray was confirmed by the Senate. 
So much opposition was aroused by this step that in order to secure 
the assent of the Senate to his policy Mr. Adams sent in the names of 
Chief Justice Ellsworth and Patrick Henry to be joined with Murray 
in the commission, and stated more explicitly the conditions on which 
alone he would allow them, to embark. 

President Jefferson, on January 11, 1803, sent in a message nomi- 
nating Livingston and Monroe to negotiate with France, and Charle, 
Pinclmey and Monroe to negotiate with Spain, in regard to Louisianas 
setting forth fully his reasons for opening negotiations on this sub- 
ject, so that the Senate in advising and consenting to the appoint- 
ments assented also to the policy which they involved. 
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President Madison, on May 29, 1813, sent in a nomination for a 
minister to Sweden, to open diplomatic relations with that country. 
The Senate, on June 14, appointed a committee to confer with the 
President upon the subject. Madison declined the conference on the 

f round that a committee could not confer directly with the Executive, 
ut orJjr through a Department. His statement of the relations of 
the President and Senate in his message of July 6, 1813, is interesting 
as showing how he, one of the principal framers of the Constitution, 
construed it in this respect: 

Without entering into a general review of the relations in which the Constitution 
has placed the several departments of the Government to each other, it will suffice 
to remark that the Executive and Senate, in the cases of appointments to office and 
of treaties, are to be considered as independent of and coordinate with each other. 
If they ajree, the appointments or treaties are made; if the Senate disagree, they fail. 
If the Senate wish information previous to their final decision, the practice, keeping 
in view the constitutional relations of the Senate and the Executive, has been either 
to request the Executive to furnish it or to refer the subject to a committee of their 
body to communicate, either formally or informally, with the head of the proper 
Department. The appointment of a committee of the Senate to confer immeaiately 
with the Executive himself appears to lose sight of the coordinate relation between 
the Executive and the Senate which the Constitution has established, and which 
ought therefore to be maintained. 

On April 6, 1818, President Monroe laid before the Senate corre- 
spondence with Great Britain making an arrangement as to naval 
armaments on the Great Lakes. He asked the Senate to decide 
whether this was a matter which the Executive was competent to 
settle alone, and if they thought not, then he asked for their advice 
and consent to making the agreement. 

President Jackson, on March 6, 1829, asked the consent of the 
Senate to make with the charg6 d'affaires of Prussia an exchange of 
ratifications of the treaty with that country, the time for the exchange 
having passed before the Prussian ratification was received. The 
request was repeated on January 26, 1831, under similar circum- 
^^ stances, in regard to the Austrian treaty.^ 

May 6, 1830, President Jackson, in a message relating to a treaty 
proposed by the Choctaw Indians, asked the Senate to share in the 
^ negotiations in the following words : ^' Will the vSenate advise the con- 
^ elusion of a treaty with the Choctaw Nation B;Cc u rdi ng t o-tbe-terms 
which thev propose ? Or will the Senate advise the conclusion of a 
[^y treaty with that tribe as modified by the alterations suggested by me ? 
/ If not, what further alteration or modification will the Senate pro- 
f ^ / pose ?^' President Jackson then goes on to give his reasons for thus 
'' consulting the Senate The passage is of great interest because it not 
only states the change of practice which had taken place since Wash- 
ington's time in regard to consulting the Senate before or during a 
negotiation, but recognizes fully that although reasons of conven- 
ience and expediency had led to the abandonment of consultation 
with the Senate prior to a negotiation, yet it was an undoubted con- 
stitutional right of the President to so consult the Senate, and of the 
Senate to take part, if it saw fit, at any stage of a negotiation. Presi- 
dent Jackson says : 

I am fully aware that in thus resorting to the early practice of the Government, by- 
asking the previous advice of the Senate in the discharge of this portion of my duties, 
I am departing from a long and for many years unbroken usage in similar cases. But 

1 This be3ame the universal practice in cases where the time for exchanging ratifications had expired 
by accident, or other vrise, before the exchange had been effected. It is not necessary to cite otherinstanoce. 
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being satifified tllat this resort is consistent with the provisions of the Constitution, 
that it is strongly recommended in this instance by considerations of eicpediency, 
and that the reasons which have led to the observance of a different practice, though 
very cogent in negotiation with foreign nations, do not apply with equal force to 
those made with Indian tribes, I flatter myself that it will not meet the disapproba- 
tion of the Senate. 

Under President John Quincy Adams a convention had been made 
with Great Britain, referring to the decision of the King of the Neth- 
erlands the points of difference between the two nations as to our 
northeastern boundary line. On January 10, 1831, the King of the 
Netherlands rendered his decision, against which our minister at The 
Hague protested. On December 7, 1831, President Jackson submitted 
the decision and protest to the Senate, asking whether they would 
advise submission to the opinion of the arbiter and consent to its exe- 
cution. The President tooK occasion to say in this connection : ^' I had 
always determined, whatever might have been the result of the exam- 
ination by the sovereign arbiter, to have submitted the same to the 
Senate for their advice before I executed or reiected it." 

On March 3, 1835, the Senate passed the following resolution: 

Resolved, That the President of the United States be respectfully requested to 
consider the expediency of opening negotiations with the governments of other 
nations, and particularly of the governments of Central America and New Grenada, 
for the purpose of effectually protecting, by suitable treaty stipulations with them, 
such inaividuals or companies as may undertake to open a communication between 
the Atlantic and Pacific oceans by the construction of a ship canal across the isthmus 
which connects North and South America, and of securing forever, by such stipula- 
tions, the free and equal right of navigating such canal to all such nations, on the 
payment of such reasonable tolls as may be established, to compensate the capitahsts 
who may engage in such undertaking and complete the work. 

On January 9, 1837, President Jackson replied to this resolution, 
stating that m accordance with its terms an agent had been sent to 
Central America, but that from his report it was apparent that the 
conditions were not such as to warrant entering upon negotiations for 
treaties relating to a ship canal. 

President Van Buren, on June 7, 1838, sent in a message announc- 
ingthat he intended to authorize our charg6 d'aflPaires to Peru to go 
to Ecuador and, as agent of the United States, negotiate a treaty with 
that Republic. Before doing so, however, he thought it proper, 
in strict observance of the rignts of the Senate, to ask their opinion 
as to the exercise of such a power by the Executive in opening nego- 
tiations and diplomatic relations with a foreign state. 

President Polk, on June 10, 1846, sent to the Senate a proposal in 
the form of a convention in regard to the Oregon boundary suDmitted 
by the British minister, together with a protocol of the proceedings, 
and on this he asked the advice of the Senate as to what action should 
be taken. The message then continues as follows : 

In the early periods of the Government the opinion and advice of the Senate were 
often taken in advance upon important questions of our forei(?n policy . General Wash- 
ington repeatedly consulted the Senate and asked their previous advice upon pending 
negotiations with foreign powers, and the Senate in every instance responded to his 
call by giving their advice, to which he always conformed his action. This practice, 
though rarely resorted to in later times, was, in my judgment, eminently wise, and 
may, on occasions of great importance, b e properly revived. The Senate are a 
branch of the treaty-making power, and by consulting them in advance of his own 
action upon important measures of foreign policy, which may ultimately come before 
them for their consideration, the President secures harmony of action between that 
body and himself. The Senate are, moreover, a branch of the war-making power, 

S. Doc. 16, 67-1 3 
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and it may be eminently proper for the Executive to take the opinion and advice of 
that body in advance upon any great question which may involve in its decision 
the issue of peace or war. 

On August 4, 1846, President Polk, by message, consulted the Sen- 
ate as to entering on peace negotiations with Mexico and advancing to 
that country a portion of the money to be paid as consideration for 
the cession of territory. 

On July 28, 1848, President Polk sent to the Senate a message 
explaining his refusal to ratify an extradition treaty with Prussia, to 
which the Senate had agreed. When the treaty was sent to the Sen- 
ate, on December 16, 1845, the President stated his objections to the 
third article. The Senate ratified the treaty with the third article 
--^ y^ unamended, and thereupon, and because the Senate had not amended 
/^f\<^: ^^\^0T stricken out the third article, the President refused to ratify the 
'^ * ^ treaty himself. 

On April 22, 1850, President Taylor invited the Senate to amend 
either the Clayton-Bulwer treaty or that with Nicaragua, so that they 
might conform with each other. 

On February 13, 1852, President Fillmore pointed out certain objec- 
tionable clauses in the Swiss treaty and asked the Senate to amend 
them. 

On June 26, 1852, President Fillmore sent a letter from Mr. Web- 
ster, calling attention to the nonaction of the Senate upon an extra- 
dition treaty with Mexico, and asked that, if it was thought objec- 
tionable in any particular, amendments might be made to remove the 
objections, such amendments to be proposed by the Executive to 
the Mexican Government. 

On February 10, 1854, President Pierce sent to the vSenate the Gads- 
den treaty, signed by the plenipotentiaries on December 30, 1853, and 
with it certain amendments which he recommended to the Senate for 
adoption before ratification. It would be difficult to find a better 
example than this, not merely of the right of the Senate to amend, 
but of the fact that Senate amendments are simply a continuance of 
the negotiation begun by the President. 

President Buchanan, on February 12, 1861, asked the advice of the 
Senate as to accepting the award made by commissioners under the 
convention with Paraguay, following therein the precedents set by 
President Jackson. 

On February 21, 1861, President Buchanan asked the advice of the 
Senate as to entering into a negotiation with Great Britain for a 
treaty of arbitration in regard to a controverted point in the Ashbur- 
ton-Webster treaty of 1846. His own words are: ^'The precise ques- 
tions I submit are three: Will the Senate approve a treaty," etc. 

On March 16, 1861, President Lincoln, m his first message to the 
Senate, repeated the questions of his predecessor as to entermg upon 
this negotiation for an arbitration with Great Britain, and said, ''I 
find no reason to disapprove the course of my predecessor on this 
important matter, but, on the contrary, I not only shall receive the 
advice of the State therein, but I respectfully ask the Senate for their 
advice on the three questions before recited.'' 

On December 17, 1861, President Lincoln sent to the Senate a draft 
of a convention proposed by the Mexican Government, and asked, not 
for ratification, but merely for their advice upon it. 
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On January 24, 1862, he asked again for advice as to entering upon 
the treaty for a loan to Mexico, so that he might instruct Mr. Corwin 
in accordance with the views of the Senate. 

On February 25, 1862, the Senate passed a resolution to the effect 
'^ that it is not advisable to negotiate a treaty that will require the 
United States to assume any portion of the principal or interest of 
the debt of Mexico, or that will require the concurrence of European 

Eowers.'' Meantime Mr. Corwin, not having received instructions, 
ad made and signed two treaties for the loan, and President Lincoln, 
on sending them m on June 23, 1862, said in his message : *' The action 
of the Senate is, of course, conclusive against acceptance of the 
treaties on my part,'' but the importance of the subject was such that 
he asked for the further advice of the Senate upon it. 

March 5, 1862, President Lincoln sent a message repeating Presi- 
dent Buchanan's request for the advice of the Senate as to accepting 
the Paraguayan award. 

February 5, 1863, President Lincoln sent in for ratification a con- 
vention with Peru, and suggested an amendment which he wished, to 
have made by the Senate. 

January 15, 1869, President Johnson sent in a protocol agreed upon 
with Great Britain, and asked the advice of the Senate as to entering 
upon a negotiation for a convention based upon the protocol sub- 
mitted. 

April 5, 1871, President Grant transmitted a dispatch from our 
minister to the Hawaiian Islands, and asked for the views of the 
Senate as to the policy to be pursued. 

May 13, 1872, President Grant sent a message to th^ Senate relating 
to dinerences which had arisen imder the treaty of Washington, and 
said : 

I respectfully invite the attention of the Senate to the propoeed article submitted 
by the British Government with the object of removing the differences which seem 
to threaten the prosecution of the arbitration, and request an expression by the 
Senate of their disposition in regard to advising and consenting to the formal adoption 
of an article such as is proposed by the British Government. 

The Senate is aware that the consultation with that body in advance of entering 
into agreements with foreign states has many precedents. In the early days of the 
ReDublic, General Washin^n repeatedly askea their advice upon pending questions 
witn such powers. The most important recent precedent is that of the Oregon bound- 
ary treaty, in 1846. 

The importance of the results hanging upon the present st|^te of the treaty with 
Great Britain leads me to follow these former precedents, and to desire the counsel 
of the Senate in advance of agreeing to the proposal of Great Britain. 

Jime 18, 1874, President Grant sent in a draft of a reciprocity 
treaty relating to Canada, and asked the Senate if they would concur 
in such a treaty if negotiated. 

President Arthur, on June 9, 1884, asked the advice of the Senate 
as to directing negotiations to proceed with the King of Hawaii for 
the extension of the existing reciprocity treaty with the Hawaiian 
Islands. 

On March 3, 1888, the Senate passed a resolution asking President 
Cleveland to open negotiations with China for the regulation of 
immigration with that countrv. President Cleveland replied that 
such negotiations had been unaertaken. 

From these various examples it will be seen that the Senate has 
been consulted at all stages of negotiations by Presidents of all 
parties, from Washington to Arthm*. It will also be observed that 
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the right to recommend a negotiation by resolution was exercised in 
1835 and again in 1888, and was unquestioned by either Jackson or 
Cleveland, who were probably more unfriendly to the Senate and 
more unlikely to accede to any extension of Senate prerogatives than 
any Presidents we have ever nad. It will be further noted that the 
Senate in 1862 advised against the Mexican negotiation, and that 
President Lincoln frankly accepted their decision, and did not even 
ask that the treaties which had been actually made meantime shoidd 
, be considered with a view to ratification. 

(^ The power of the Senate to amend or to ratify conditionally is of 

r-^ /Course included in the larger powers expressly granted by the Con- 

r^ ^^^ ^titution to reject or confirm. It would have never occurred to me 

^*^ that anyone wno had read the Constitution and who possessed even 

'7^1^ J- the most superficial accjuaintance with the history of the United 

^ .^^ States could doubt the right of the Senate to amend. But within the 

/ ^/ "^^.last year I have seen this question raised, not jocosely, so far as one 

y ^^^ could see, but quite seriously. It may be well, therefore, to point out 

^ ' very briefly the law and the facts as to the power of the Senate 

J to amend or alter treaties. 

In 1795 the Senate amended the Jay treaty, ratifying it on condi- 
tion that the twelfth article should be suspended. Washington ac- 
cepted their action without a word of comment as if it were a matter 
of course, and John Marshall, in his Life of Washington, has treated 
the Senate's action on that memorable occasion in the same way. 
From that day to this, from the Jay treaty in 1795 to the alien prop- 
erty treaty with Great Britain in 1900, the Senate has amended 
treaties, aid foreign governments, reco^izins our system and the 
propriety of the Senate's action, have accepted the amendments. A 

fiance at the passages which have been cited from the Messages of the 
^residents is enough to disclose the fact that no President has ever 
questioned the right of the Senate to amend, and that several Presi- 
dents have invited the Senate to make amendments as the best method 
of continuing the negotiations. In this case, however, we are not left 
to deduce the obvious right of the Senate to amend, from an unbroken 
line of precedents and the unquestioned recognition of the right by 
the Chief Executive. On this point we have a direct and xmanimous 
declaration by the Supreme Court of the United States. In Haver 
V. Yaker, Mr. Justice Davis, dehvering the opinion of the court, 
said: ^^In this countr^r a treatv is something more than a contract, 
for the Federal Constitution declares it to be the law of the land. 
If so, before it can become a law, the Senate, in whom rests the 
authority to ratify it, must agree to it. But the Senate are not re- 
quired to adopt or reject it as a whole, but may modify or amend it, 
as was done with the treaty imder consideration.^'^ Tnis decision of 
the court is conclusive, if any doubt had ever existed as to the amend- 
ment powers of the Senate; but the following lists of treaties, 
amended by the Senate and afterwards ratified by the countries with 

1 9 Wallace, pp. 34 and 35. Mr. Rawlfe, in his "View of the Constitution of the United States," p. 64, 
says: 

"The Senate may wholly reject it, or they may ratify it in part, or recommend additional or explanatory 
articles, which, if the President approves of them, again become the subject of negotiation between him 
and the foreign power; and, finally, when the whole receives the consent of the Senate, and the ratifications 
are exchanged betw^een the respective Governments, the treaty becomes obligatory on both nations." 

Mr. Rawle's entire chapter on the treaty-making power merits careful consideration in this connection. . 
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which they were made, exhibits the uniform and unquestioned prac- 
tice which has prevailed since the foundation of our Government: 

Algiers, 1795; Argentina, 1885 (amity and commerce), 1897 (extradition); Austria, 
1856; Baden, 1857; Bavaria, 1845, 1853; Belgium, 1858, 1880 (consular); Bolivia, 
1859, 1900 (extradition); Brunswick and Lunebuig, 1854; Chile, 1900 (extradition); 
China, 1868, 1887 (exclusion); Colombia, 1857; New Granada, 1888 (extradition); 
Congo, 1891 (relations); Coeta Kica, 1852, 1861; France, 1778, 1843, 1858, 1886 (claims), 
1892 (extradition); Great Britain, 1794, 1815, 1889 (extradition), 1891 (Bering Sea), 
1896 (Bering claims), 1899 (real property); Guatemala, 1870 (amity ana commerce); 
Hawaii, 1875 (reciprocity), 1886 (reciprocity); Italy, 1868; Japan, 1886 (extradition), 
1894 (extradition), 1894 (commerce and navigation); Mexico, 1843, 1848, 1853, 1861, 
1868, 1883 (reciprocity), 1885 (reciprocity), 1886 (boundary), 1888 (frontier), 1890 
(boundary); Netherlands, 1887 (extradition); Nicaragua, 1859, 1870 (amity and 
commerce); Orange Free State, 1896 (extradition); Peru, 1863, 1887 (commerce and 
navigation), 1899 (extradition); Russia, 1889 (extradition); Saxony, 1845; Siam, 
1856; Sweden, 1816, 1869 (naturalization); Switzerland, 1847, 1850, 1900 (extradi- 
tion); Tunis, 1797, Turkey, 1830, 1874 (extradition); Two Sicilies, 1855; Venezuela, 
1886 (claims). 

From this list it appears that there have been 68 treaties amended 
by the Senate and afterwards ratified. 

The results of the preceding inquiry can be easily summarized. 
Practice and precedent, the action of the Senate and of the Presi- 
dents, and the decision of the Supreme Court show that the power of 
the Senate in the making of treaties has always been held, as the Con- 
stitution intended, to be equal to and coordinate with that of the 
President, except in the initiation of a negotiation, which can of 
necessity only be undertaken by the President alone. The Senate has 
the right to recommend entering upon a negotiation, or the reverse ; 
but this right it has wisely refrained from exercising, except upon 
rare occasions. The Senate has the right to amend, and this right it 
has always exercised largely and freely. It is also clear that any ac- 
tion taken by the Senate is a part of tne negotiation, just as much so 
as the action of the President through the Secretary of State. In 
other words, the action of the Senate upon a treaty is not merely to 
give sanction to the treaty, but is an integral part of the treaty mak- 
ing, and may be taken at anv stage of a negotiation. 

It has been frequently said of late that the Senate in the matter of 
treaties has been extending its powers and usurping rights which do 
not properly belong to it. That the power of tne Senate has grown 
during the past century is beyond doubt, but it has not grown at all 
in the matter of treaties. On the contrary, the Senate now habitually 
leaves in abeyance rights as to treaty-making which at the beginning 
of the Government it freely exercised, and it has shown in this great 
department of executive government both wisdom and moderation in 
the assertion of its constitutional powers. 

This is not the place to discuss the abstract merits of the constitu- 
tional provisions as to the making of treaties. Under a popular gov- 
ernment like ours it would be neither possible nor safe to leave the 
vast powers of treaty-making exclusively in the hands of a single per- 
son. Some control over the Executive in this regard must be placed 
in the Congress, and the framers of the Constitution intrusted it to 
the representatives of the States. That they acted wisely can not be 
questioned, even if the requirement of the two-thirds vote for ratifi- 
cation is held to be a too narrow restriction. These, however, are 
considerations of no practical importance, and after all only concern 
ourselves. Our system of treaty-making is estabUshed by the Consti- 
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tution and has been made clear by long practice and uniform prece- 
dents. The American people xmderstana it, and those who conduct 
the government of other countries are boimd to imderstand it, too, 
when they enter upon negotiations with us. There is no excuse for 
any misapprehension. It is well also that the representatives of other 
nations snould remember, whether they like our system or not, that 
in the observance of treaties during the last one hundred and twenty- 
five years there is not a nation in Europe which has been so exact as 
the United States, nor one which has a record so free from examples 
of the abrogation of treaties at the pleasure of one of the signers 
alone. 



THE TREATY-MAKING POWER. 



February 14, 1881. — Laid on the table and ordered to be printed. 



[House Report No. 225, Forty-sixth CJongress, third session.] 

Mr. Bicknell, from the Committee on Foreign Affairs, submitted 
the following report [to accompany H. Res. 132]: 

The Committee on Foreign Affairs, to whom was referred the 
House joint resolution (H. J. Res. 132) relating to the treaty-making 
power, have had the same under consideration, and respectfully 
report: 

This resolution affirms that the treaty-making power of the United 
States '' does not extend to treaties whicn affect the revenue, or require 
the appropriation of money to execute them ; but that in such cases the 
consent of the law-making power of the government is required, which 
includes, as one of its branches, the House of Representatives.'' 

It is assumed in the preamble of this resolution that Article 1, section 
7 [a]j of the Constitution, which declares that '^all bills for raising 
revenue shall originate in the House of Representatives,'' is in conflict 
with the subsequent provisions in Article 2, section 2 [h], and in 
Article 6 [c] of the Constitution, which declares that the President, 
''by and with the advice and consent of the Senate, provided two- 
thirds of the Senators present shall concur," shall have power to make 
treaties, and that '^ all treaties made, or which shall be made, under 
the authority of the United States, shall be the supreme law of the 
land." 

In the opinion of your committee, there is no conflict in these pro- 
visions. The words ''all bills for raising revenue," in section 7 of 
Article 1 [a] of the Constitution, do not embrace treaties; a treaty is 
not a bill for raising revenue, and the requirement that " all bills for 
raising revenue shdl originate in the House of Representatives" is 
not a limitation upon the treaty-making power, but is only a condi- 
tion imposed upon the ordinary law-making power of the government. 
The President and the two Houses of Congress constitute the ordinary 
law-making power of the government; the President and two-thirds 
of the Senators present constitute the treaty-making power. Neither 
of these powers nas anything to do with the other, and to require the 
consent of the House of Representatives to make a treaty valid would 
violate the Constitution by making the House of Representatives a 
branch of the treaty-making power. 

The first clause of section 8 of Article 1 [d] of the Constitution 
declares that " the Congress shall have power to lay and collect taxes, 
duties, imposts, and excises." It is sometimes asserted that this 
clause impairs the force of the subsequent grant of the treaty-making 
power to the President and Senate already referred to. 

Provisions apparently conflicting, in the same writing, must be con- 
strued so as to give effect to all of them if possible; but if that is not 
possible, then the latest clearly-expressea intention must prevail. 

39 
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And it will be observed that if the mere grant of power in section 8 of 
Article 1 [c] excludes all the subjects mentioned in that section from 
the operation of the treaty-making power, the latter power will be 
conjSned within very narrow limits. Under that construction the 
President and Senate could not make a commercial treaty with a 
foreign nation, because said section 8 [d\ gives power to Congress '^ to 
regulate commerce with foreign nations," and no treaty could be 
made to promote the general welfare, because the same section gives 
power to Congress to provide '^for the general welfare/' 

Treaties, however, for the general welfare, and commercial treaties 
and reciprocity treaties affecting duties, have often been made. 

It seems clear to your committee that section 8 of Article 1 [d\ of 
the Constitution refers exclusively to the ordinary law-making power, 
but section 2 of Article 2 [h] creates the extraordinary treaty-making 
power, in which the House of Representatives cannot participate. 

The making of treaties is the exercise of the supreme power of the 
state (Vattel, 192). Ordinarily it belongs to the executive depart- 
ment, but wherever it may be placed by a written constitution, it is 
a supreme power, subject to no limitations except such as are ex- 
pressed in tne constitution, or are necessarily implied from the nature 
of the subject matter, or from the distribution of the constitutional 
powers. (Halleck, 189; Wheaton, 457.) 

A treaty cannot be construed so as to destrov other powers given 
in the Constitution, or to change the form of the government, or to 
renounce the national sovereignty, or to alienate the entire national 
domain (Story, sec. 1508). It has been asserted that treaties altering 
the rules of trade and navigation may require the sanction of the 
legislature (Wheaton, 457), and in 1816 a question was made whether 
a certain treaty changed the revenue and whether an act of Congress 
was necessary to reinforce it, and such an act was passed (3 Stat., 354) , 
but it seems to be agreed by American writers on public law that a 
treaty within constitutional limits and free from fraud, and not 
renouncing the national sovereignty or giving up the national domain 
is binding upon Congress, and that a refusal by Congress to carry the 
treaty into effect might be regarded by the other party as just cause 
of war (see the authorities already cited, and 2 Peters, 314; 6 Peters, 
375). But within our own jurisdiction, in case of* a conflict between 
a valid treaty and a valid act of Congress, they both being the law of 
the land, it seems that the later law would govern. The resolution 
under consideration — House joint resolution 132 — affirms a proposi- 
tion which, under existing constitutional provisions, cannot be sus- 
tained. Your committee therefore recommend that the same be 
not adopted. 

[a.] 

ARTICLE 1.— Section VII. 

Revenue bills. AH bills for raising revenue shall originate in the House of Repre* 
sentatives; but the Senate may propose or concur with amendments as 
on other bills. 
Bills to be pre- Every bill which shall have passed the House of Representatives and 
Mnted to the the Senate shall, before it become a law, be presented to the President 
b£ powers ^^ ^^® United States; if he approve he shall sign it, but if not he shall 
over them. return it, with his objections to that house in which it shall have orig- 

inated, who shall enter the objections at large on their journal, and pro- 
Proceedings on ^^^^ *^ reconsider it. If after such reconsideration two- thirds of that 
his veto. house shall agree to pass the bill, it shall be sent, together with the ob- 



POWBR OF THE PfiESIDENT TO NEGOTIATE TREATIES. 41 

jectioniSy to tke other house, by which it shall likewise be reooosidered, 

-and if approved by two-thirds of that house, it shall become a law. 

But in all cases the votes of both houses shall be determined by yeas 

and nays, and the names of the persons voting for and against the bill 

shall be entered on the journal of each house respectively. If any bill ., Bills to be lawt 

flhall not be returned by the President within ten days (Sundays ex- te?da?l 

cepted) after it shall have been presented to him, the same shaU be a 

law, in like manner as if he had signed it, unless the Congress by their 

udjoununent prevent its return, in which case it shall not be a law. 

Every order, resolution, or vote to which the concurrence of the Sen- Joi^* orders or 
ate and House of Representatives may be necessary (except on a ques* ^prov«i ^)y the 
tion of adjournment) shall be presented to the President of the United President. 
States; and before the same shall take effect shall be approved by him, 
shall be repassed by two-thirds of the Senate and House of Representa- 
tives, according to the rules and limitations prescribed in the case of 
a bill. 

(6.) 

ARTICLE II.— Section II. 

The President shall be Commander-in-Chief of the Army and Navy ..^°^W'°^^" 
of the United States, and of the militia of the several States, when j|^t°^ "^* ^"*' 
-called into the actual service of the United States; he may require the 
opinion, in writing, of the principal officer in each of the executive 
departments, upon any subject relating to the duties of their respective 
ofnces, and ne shall have power to grant reprieves and pardons for 
offenses aeainst the United States, except in cases of impeachment. 

He shall have power, by and with the advice and consent of the Sen- 
ate, to make treaties, provided two-thirds of the Senators present con- 
cur; and he shall nominate, and, by and with the advice and consent 
of the Senate, shall appoint ambassadors, other public ministers and .^PP^^'liP^S? 
consuls, judges of the Supreme Court, and all other officers of the United ^^^ ^^^ ^"" 
States, whose appointments are not herein otherwise provided for, and 
which shall be established by law; but the Congress may by law vest 
the appointment of such inferior officers, as they think proper, in the 
President alone, in the courts of law, or in the heads of departments. 

The President shall have power to fill up all vacancies that may Vacancies la 
liappen during the recess of the Senate, by granting commissions °°®' 
~which shall expire at the end of the next session. 

M 

ARTICLE VI. 

All debts contracted and engagements entered into, before the adop- Debts of for- 
tion of this Constitution, shall be as valid against the United States JS^gffl*.''™®''* 
under this Constitution, as under the confederation. 

This Constitution, and the laws of the United States which shall be ^^®*^j^ consti- 
made in pursuance thereof, and all treaties made, or which shall be pJeme law* *"' 
made, under the authority of the United States, shall be the supreme 
law 01 the land; and the judges in every State shall be bound thereby, 
anything in the Constitution or laws of any State to the contrary not- 
withstanding. 

The Senators and Representatives before mentioned, and the mem- ^**^ °^ public 
bers of the several State legislatures, and all executive and judicial o™^^^. 
officers, both of the United States and of the several States, shall be 
bound by oath or affirmation, to support this Constitution; but no re- No religious 
ligious test shall ever be required as a qualification to any office or**'*"®^*"* 
public trust under the United States. 

id.) 

ARTICLE I.— Section VIII. 

The Congress shall have power to lay and collect taxes, duties, im- Power of Con- 
posts and excises, to pay the debts, and provide for the common defense f![pay debte. *^ 

and welfare of the United States; but all duties, imposts and excises Qen'i welfare, 

.shall be uniform throughout the United States; Duties unlforin. 

To borrow money on the credit of the United States; ^^"°^ "'^"^y* 

To regulate commerce with foreign nations, and among the several Commerce. 
States, and with the Indian tribes; 
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Naturalization. To establish an uniform rule of naturalization, and uniform laws oi> 

Bankruptcy, the^ubject of bankruptcies throughout the United States; 

Coin money. To coin money, regulate the value thereof, and of foreign coin, and 

Weights a n d fix the standard of weights and measures; 
measures. 

CJounterfeitlng. rp^ provide for the punishment of counterfeiting and securities and 

current coin of the United States; 
Post-roads. Tq establish post-offices and post-roads; 

andsScmi^*'^*^ "^P promote the progress of science and useful arts, by securing for 

limited times to authors and inventors the exctuisive right to their 
respective writings and discoveries; 
^fenor courts, fo constitute tribunals inferior to the Supreme Court; 
Piracies, &c. Tq define and punish piracies and felomes committed on the high 
seas, and offenses against the law of natioils; 
and mi^e^ can^ "^^ declare war, grant letters of marque and reprisal, and make ruleff 
tures. concerning captiu-es on land and water; 

Raise armies. To raise and support armies, but no appropriation of money to that 

use shall be for a longer term than two years; 
^*^- To provide and maintain a navy; 

iM^^war^ *^" To make rules for the government and regulatiton of the land and 

naval forces; 
Call out militia. To provide for calling forth the militia to execute the laws of the 
Union, suppress insurrections, and repel invasions; 
govem^Sf *^^ "^^ provide for organizing, arming, and disciplining the militia, and 
^' for governing such part of them as may be employed in the service of 
the United States, reserving to the States respectively the appoint- 
Offlcers of mi- ment of the officers and the authority of training the militia according 
to the discipline prescribed by Confess; 
isUtion^^^* ^^t .'^o.^^^rcise exclusive legislation in all cases whatsoever over such 
at government district (not exceeding ten miles square) as may, by cession of particu- 
lar States, and the acceptance of Congress, become the seat of the Gov- 
ernment of the United States, and to exercise like authority over all 
places purchased by the consent of the legislature of the State in which 
And over forts, the same shall be, for the erection of forts, magazines, arsenals, dock- 
wsenais, docks, y^^.^^ ^^^ ^^^^^ needful buildings; and 

To make gen- To make all laws which shall be necessary and proper for carrying 
^wOTsinto^ecf ^^*^ execution the foregoing powers, and all other powers vested by 
* this Constitution in the Government of the United States, or in any 
department or officer thereof. 

Mr. Cox submitted the following as the views of the minority: 
The minority of the Committee on Foreign Affairs beg leave to 
report: 

That they are not satisfied of the constitutionality or expediency of 
the appropriation in the bill of the majority. If the appropriation can 
be justified, it is on the ground of frontier defense; and as there is no 
present penl, the minonty do not consider that question at present. 

S. S. Cox. 
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MEXICO. 

[House Ez, Doc. No. 92, Thirty-«ighth Ckmgress, first session.] 

ICESSAGE FROM THE PKE8IDBNT OF THE UNITED STATES, IN ANSWEB 
TO A RESOLUTION OF THE HOUSE OF 23D INSTANT, IN RELATION 
TO MEXICO. 

Mat 25, 1864. — Referred to the Committee on Foreign Affairs and ordered to be 

printed. 

January 11, 1897. — Ordered to be reprinted. 

To the House of Representatives: 

In answer to the resolution of the House of Representatives of yes- 
terday, on the subject of the joint resolution of the 4th of last month, 
relative to Mexico, I transmit a report from the Secretary of State, to 
whom the resolution was referred. 



Washington, May 24^ 1864, 



Abraham Lincoln. 



Department of State, 
WasTiington, May 24, 1864- 

The Secretary of State, to whom has been referred the resolution of 
the House of Representatives of yesterday, requesting the President to 
communicate to that House, '' if not inconsistent with the public inter- 
est, any explanations given by the government of the United States to 
the government of France respecting the sense and bearingof the joint 
resolution relative to Mexico, which passed the House of Representa- 
tives, unanimously, on the 4th of April, 1864,'' has the honor to lay 
before the President a copy of all tne correspondence on file, or on 
record in this department, on the subject of the joint resolution 
referred to. ^ ' 

Respectfully submitted. 

William H. Seward. 

To the President. 

I/IfiT OF PAPERS ACCOMPANYING THS REPORT OF THE SECRETARY OF STATE TO THE 

PRESIDENT, OF MAY 24, 1864. 

Mr. Seward to Mr. Dayton, 7th April, 1864. — ^Extract. 
Mr. Dayton to Mr. Seward, 22d April, 1864.— Extract. 
Mr. Dayton to Mr. Seward, 2d May, 1864.— Extract. 
Mr. Seward to Mr. Dayton, 9th May, 1864.— Extract. 
Mr. Seward to Mr. Dayton, 21st May, 1864. 

MR. SEWARD TO MR. DAYTON. 

[Extract.] 
No. 525.] Department of State, 

WasihingUm, April 7, 1864' 
Sir: 

I send you a copy of a resolution which passed the House of Representatives on the 
4th instant, by a unanimous vote, and which declares the opposition of that body to a 
recognition of a monarchy in Mexico. M. Geofrey ha!s lost no time in asking for 
explanation of this proceeding. 
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It is hardly necessary, after what I have heretofore written with perfect candor for 
the information of France, to say that this resolution truly interprets the unanimous 
sentiment of the people of the United States in regard to Mexico. It is, however, 
another and distinct question whether the United States would think it necessary or 
proper to express themselves in the form adopted by the House of Representatives at 
this time. This is a practical and purely Executive question, and the decision of its 
constitutionality belongs not to the House of Representatives, nor even to Congress, 
but to the President of the United States. You will, of course, take notice that the 
declaration made by the House of Representatives is in the form of a joint resolution, 
which, before it can acquire the character of a legislative act, must receive, first, the 
concurrence of the Senate, and, secondly, the approval of the President of the United 
States; or, in case of his dissent, the renewed assent of both houses of Congress, to be 
expressed by a majority of two-thirds of each body. While the President receives 
the declaration of the House of Representatives with the profound respect to which 
it is entitled, as an exposition of its sentiments upon a grave and important subject, 
he directs that you inform the government of France that he does not at present con- 
template any departure from the policy which this government has hitherto pursued 
in regard to the war which exists between France and Mexico. It is hardly necessary 
to say that the proceeding of the House of Representatives was adopted upon sugges- 
tions arising within itself, and not upon any communication of the Executive depart- 
ment; and that the French government would be seasonably apprised of any change 
of policy upon this subject which the President might at any luture time think it 
proper to adopt. 

I am, sir, your obedient servant, 

William H. Seward. 

Wm. L. Dayton, Esq., Ac, &c., &c. 



MR. DAYTON TO MR. SEWARD. 



[Extract.] 



No. 454.] Paris, April 22y 1864* 

Sir: I visited Mr. Drouyn de 1 'Huys yesterday at the department of foreign affairs. 
The first words he addressed to me, on entering the room, were: "Do you bring us 
peace, or bring us war?' * I asked him to what he referred, and he said he referred 
more immediately to those resolutions recently passed by Congress in reference to the 
invasion of Mexico by the French, and the establishment of Maximillian upon the 
throne of that country. I said to him, in reply, that I did not think France had a right 
to infer that we were about to make war against her on account of anything contained 
in those resolutions; that they embodied nothing more than had been constantly held 
out to the French government from the beginning; that I had always represented to the 
government here that any action upon their part interfering with the form of govern- 
ment in Mexico would be looked upon with dissatisfaction in our country, and they 
could not expect us to be in haste to acknowledge a monarchial government, built 
upon the foundations of a republic which was our next neighbor; that I had reason to 
believe you had held the same language to the French minister in the United States. 
This allegation he did not seem to deny, but obviously viewed the resolutions in 
question as a serious step upon our part; and I am told that the leading secessionists 
here build largely upon these resolutions as a means of fomenting ill-feeline between 
this country and some others and ourselves. Mr. Mason and his secretary have gone 
to Brussels to confer with Mr. Dudley Mann, who is their commissioner at that place. 
Mr. Slidell, it is said, was to have gone to Austria, although he has not yet got off. 



* « « « 

I am, sir, your obedient servant, 

Hon. Wm. H. Seward, 

Secretary ofState^ &c., <fec., (Sec. 



Wm. L. Dayton. 
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MR. DAYTON TO MR. SEWARD. 

[Extract.] 
No. 461.] Paris, May 2, 1864. 

Sir: Immediately upon the receipt of your despatch No. 525, I applied to Mr. 
Drouyn de THuys for a special interview, which was granted for Saturday last. I 
then said that I knew that the French government had felt some anxiety in respect to 
the resolution which had recently been passed by the House of Representatives, in 
reference to Mexico; and inasmuch as I had just received a copy of that resolution, 
together with the views of the President of the United States, I b^ged, if agreeable, 
to read to him your despatch in reference to the latter. To this he assented, and a& 
the shortest ana most satisfactory mode, following out my instructions, I read to him 
that entire portion of your despatch which applies to this subject, stating, at the 
same time, that I thought it was a remarkable illustration of the frankness and straight- 
forwardness of the President. When the reading was closed, Mr. Drouyn de I'Huys 
exj^reesed his gratification, and after asking some questions in regard to the effect of 
laying a resolution upon the table in the Senate, the conversation terminated. 

The extreme sensitiveness which was manifested by liiis government when the 
resolution of the House of Representatives was first brought to its knowledge has, to 
a considerable extent, at least, subsided. 

***** ^f ^f 

I am, sir, your obedient servant, 

Wm. L. Datton. 
Hon. William H. Seward, 

Secretary of State J dec, <fec., dec. 



MR. SEWARD TO MR. DAYTON. 

[Extract.] 

No. 542.] Department of State, 

Washington, May 9, 1864. 
Sir: Your despatch of April 22 (No. 454) has been received. 

What you have said to Mr. Drouyn de THuys on the subject of the resolution of 
the HouBo of Representatives concerning Mexico, as you have reported it, is entirely 
approved. The resolution yet remains unacted upon in the Senate. 

Mr. Corwin was to leave Vera Cruz on the 3d instant under the leave of absence^ 
granted to him by this department on the 8th of August last. 

******* 

I am^ sir, your obedient servant, 

WiLUAM H. Seward. 
Wm. L. Dayton, Esq., &c., <fec., &c. 



MR. SEWARD TO MR. DAYTON. 

No. 561.] Department of State, 

Washington, May 21, 1864. 

Sir: I have the honor to acknowledge the receipt of your despatch of May 2, (No. 
461,) and to approve of your proceedings therein mentioned. We learn that Mr. 
Corwin, our minister plenipotentiary to Mexico, is at Havana, on his return to the^ 
United States, under leave of absence. 
I am, sir, your obedient servant, 

William H. Seward. 
Wm. L. Dayton, Esq., &c., &c., &c. 



JOINT RESOLUTION ON MEXICAN AFFAIRS. 



June 27, 1864. — Laid on the table and ordered to be printed. 
January 11, 1897. — Ordered to be printed. 



[House Report 129, 38th Congress, First Session.] 

Mr. Henry Winter Davis, from the Committee on Foreign Affairs 
made the following report. 

The Committee on Foreign Affairs have examined the correspondence 
submitted hj the President relative to the joint resolution on Mexi- 
can affairs with the profound respect to which it is entitled, because 
of the gravity of its subject and the distinguished source from which 
it emanated. 

They regret that the President should have so widely departed 
from the usage of constitutional governments as to make a pending 
resolution of so grave and delicate a character the subject of diplo- 
matic explanations. They regret still more that tne President 
should have thought proper to inform a foreign government of a 
radical and serious conflict of opinion and jurisdiction between the 
depositories of the legislative and executive power of the United 
States. 

No expression of deference can make the denial of the right of Con- 
gress constitutionally to do what the House did with absolute una- 
nimity, other than derogatory to their dignity. 

They learn with surprise that, in the opinion of the President, the 
form and term of expressing the judgment of the United States on 
recognizing a monarchical government imposed on a neighboring 
republic is a ''purely executive question, and the decision of it con- 
stitutionally belongs not to the House of Representatives, nor even 
to Congress, but to the President of the United States. '^ 

This assumption is equally novel and inadmissible. No President 
has ever claimed such an exclusive authority. No Congress can ever 
permit its expression to pass without dissent. 

It is certain that the Constitution nowhere confers such authority 
on the President. 

The precedents of recognition, sufficiently numerous in this revolu- 
tionary era, do not countenance this view; and if there be one not 
, V inconsistent with it, the committee have not found it. 
, r / " All questions of recognition have heretofore been debated and con- 
\^'-^' '/ c^ sidered as grave questions of national policy, on which the will of the 
^ L ' people should be expressed in Congress assembled; and the Presi- 

' . dent, as the proper medium of foreign intercourse, has executed that 

will. If he has ever anticipated its expression, we have not found 
the case. 
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The declaration and establishment of the independence of the 
Spanish American colonies first brought the question of recognition 
oi new governments or nations before the government of the United 
States; and the precedents then set have l)een followed ever since, 
-even by the present administration. 

The correspondence now before us is the first attempt to depart 
from that usage, and deny the nation a controlling deliberative voice 
in regulating its foreign policy. 

The following are the chief precedents on recognition of new 
governments, and the policy of the United States government on 
that topic: 

On tne 9th of February, 1821, Henry Clay moved in the House of 
Representatives to amend the appropriation bill by the following 
•clause: 

For an outfit, and one yearns salary, to such minister as the President, by and with 
the consent of the Senate, may send to any government of South America, which has 
established and is maintaining its independency on Spain, a sum not exceeding 
^18,000. 

It failed. 

On the 10th of February, he moved that the House of Represen- 
tatives participates with the people of the United States in the deep 
interest which they feel for the success of the Spanish provinces of 
South America, which are struggUng for their lioerty and indepen- 
dence, and that it will give its constitutional support to the Presi- 
dent of the United States whenever he may deem it expedient to 
recognize the sovereignty and independence of any of the «aid 
provinces. 

A motion to amend by the proviso '' that this resolution shall not 
be construced to intertere with the independent exercise of the 
treaty-making power," and another, 'Hhat the House approves of 
the course heretofore pursued by the President of the Umted States 
with regard to the said provinces, '' were negatived. 

The resolution was adopted, and a committee appointed to lay it 
before President Monroe. 

The committee, on the 17th February, reported — 

That the President assured the committee that, in common with the people of the 
United States and the House of Representatives, he felt great interest in the success 
of the provinces of Spanish America, which are struggling to establish their freedom 
and independence, and that he would take the resolution into deliberate considera- 
tion, with the most perfect respect for the distinguished body from which it had 
emanated. 

So the House of Representatives took the initiative towards recog- 
nizing the new repiiblics. The amendment to the appropriation 
bill would have been a legislative recognition. The resolution was 
a formal statement of the opinion of the House to the President, 
which he did not think beyond their constitutional authority. 

At the first session of the next Congress the House of Representa- 
tives, on motion of Mr. Nelson, of Virginia, resolved — 

That the President of the United States be requested to lay before this house such 
communications as may be in the possession of the executive, from the agents of the 
United States with the governments south of the United States, which have declared 
their independence, and the communications from the agents of such governments 
in the Umted States with the Secretary of State, as tend to show the political con- 
dition of those §:ovemments, and the state of war between them and Spain, as it may 
be consistent with the public interest to communicate. 
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President Monroe answered the application on the 8th of March in 
an elaborate message, of which the following extracts sufficiently 
show that he did not think recognition "a purely executive ques- 
tion/' and that the decision of it constitutionally belongs, ''not to 
the House of Representatives, nor even to Congress, out to the 
President of the united States:" 

In transmitting to the House of Representatives the documents called for by the^ 
resolution of that house of the 30th of January, I consider it my duty to invite the atten- 
tion of Congress to a very important subject, and to communicate the sentiments of 
the executive on it; that should Congress entertain similar sentiments, there may be 
such cooperation between the two departments of the government as their respective 
rights and duties may require. 

This contest has now reached such a sta^e, and been attended with such decisive 
success on the part of the provinces, that it merits the most profound consideration, 
whether their right to the rank of independent nations, with all the advantage incident 
to it in their intercourse with the United States, is not complete. 

After narrating the events, he proceeds: 

When the result of such a contest is manifestly settled, the new governments have 
a claim to recognition by other powers which ought not to be resisted. 

When we regard, then, the great length of time which the war has been prosecuted, 
the complete success which has attended it in favor of the provinces, the present 
condition of the parties, and the utter inability of Spain to produce any change in it, 
we are compelled to conclude that its fate is settled, and that the provinces which have 
declared their independence, and are in the enjoyment of it, ought to be recognized. 

In proposing this measure^ it is not contemplated to change thereby in the slightest 
manner our friendly relations with either of the parties. 

T?ie measure is proposed under a thorough conviction that it is in strict accord with 
the law of nations, and that the United States owe it to their position and character in 
the world, as well as to their essential interests, to adopt it. 

Should Congress concur in the view herein presented, they will doubtless see the 
propriety of making the necessary appropriations for carrying it into effect. 

It is quite apparent that President Monroe was far from coiuite- 
nancing the opinion that the form and time in which the United 
States would tnink it necessary to express themselves on the policy 
of the recomition is a purely executive question^ and that he did not 
think the decision of it constitutionally belongs not to the House of 
Representatives, nor even to Congress, but to the President of tho 
United States, to the exclusion of Congress. Had he so thought, he 
would have refused the production of the papers, as President 
Washington did the diplomatic instructions relative to the English 
treaty. 

He would have announced his purpose to recognize the republics, 
and left it to Congress to provide lor diplomatic intercourse with 
them. 

Far from that, he proposes for their consideration the policy of 
recognition; and, if they concur in tJiatj asks them to make tne neces- 
sary appropriations to carry it into effect. 

He consulted the will of the' nation at the mouth of Congress, and 
proposed to concur in its execution. 

So Congress understood him, for the papers and message were 
referred to the Committee on Foreign Affairs. That committee con- 
sidered, in an elaborate report, the question of independence of the 
republics, the policy and principles involved in their recognition, and 
on the 19th of March, 1822, they submitted it to the House. It con- 
cluded as follows: 

Your committee having thus considered the subject referred to them in all its- 
aspects, are unanimously of opinion that it is ju^t and expedient to acknowledge the 
indeperidence of the several nations of Spanish America without any reference to the^ 



POWER OF THE PRESIDEKT TO NEGOTIATE TREATIES. 49 

diversity in the form of their governments; and in accordance with this opinion 
they respectfully submit the following resolutions: 

'^Resolved, That the House of Representatives concur in tl^e opiricn expressed by 
the President in his message of the 8th of March, 1822, that the American provinces 
of Spain which have declared their independence, and are in the enjoyment of it, 
ought to be recognized hj the United States as independent nations. 

^^Resolved, That the Committee of Ways and Means be instructed to report a bill 
appropriating a sum not exceeding |100,000 to enable the President to give due effect ta 
^iih recognition.*' 

It is, therefore, equally apparent that the House of Representative? 
of the 17th Congress was clearly of opinion with President Monroe 
that the question of recognition was not purely executive, but that it 
constitutionally belongs to Congress as well as to the President; that 
the legislature declares the will of the United States which the execu- 
tive gives effect to — each concurring iii the act of recognition accord- 
ing to their respective constitutional functions. 

In obedience to that resolution the following bill, recognizing th^ 
new nation, was reported and passed and approved on the 4th of May, 
1822: 

That for such missions to the independent nations on the American continent as the 
President may deem proper, there be, and hereby is, appropriated a sum not exceediit^ 
$100,000, to be paid out of any money in the treasuiy not otherwise appropriated. 

The approval of that law completed the recognition of the new 
nations. The sending ministers to some or all of them was matter of 
executive discretion, not ai all essential to or connected with the fa^t 
of recc^pition. Ministers were appointed to Meotico, Colombia^ 
Buenos Ayres, and Chili, on the 27th of January, 1823. None was 
appointed to Peru till May. 1826; yet it is certain Peru was as miiclL 
recognized by the United States as the other governments from th6 
4th of May, 1822. 

This great precedent has governed all that follow it. 

The acknowledgment of the independence of Texas stands next in 
our history. It i» a most instructive precedent, strictly following the 
farms observed respecting the governments of Spanish America^ 

On the 18th of June, 1836, on the motion oi Henry Clay, th^ 
Senate adopted the resolution — 

That the independence of Texas ougfht to be acknowledged by the Unit^ StkUis 
whenever satisfifectory ififornoeation shall be received that it has in BUC^'eBsful opemtid& 
a civil government capable of performing the duties and fulfilling the obligaticDs 6f 
an independent power. 

The House of Representatives, on the 4th of July, 1836, adopted a resolution in 
the same words; and added a second: 

That the House ol Representatives perc^ve with satifific^ofi that the President ef 
the United States has adopted measures to ascertain the political, ndlitary, and civil 
condition of Texas. 

(Congressional Globe, 1st session 24th Congress, pp. 453, 486.) 

Those resolutions were not formal acknowledgments of a govern- 
ment of Texas; the report of the Senate committee showed the cir- 
cumstances were nor sufficiently known; and both Senate and Houso 
awaited further information at the hands of the President. 

On the 2d of December, while communicating the information, 
President Jackson accepted the occasion to express to Congress his. 

S. Doc. 16, 67-1 -4 
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opinion on the subject. The following passages are very instructive, 
touching the authority to recognize new States: 

Nor has any deliberative inquiry been instituted in Congress, or in any of our 
legislative bodies, as to whom belonged the power of recognizing a new Stat«; a 
power, the exercise of which is equivalent, under some circumstances, to a declaration 
of war; a power nowhere expressly delegated, and only granted in the Constitution, 
as it is necessarily involved in some of the great powers given to Congress^ in that given 
to the President and Senate to form treaties and to appoint ambassadors and other 
public ministers, and in that conferred on the President to receive ministers from 
foreign nations. 

In the preamble to the resolution of the House of Kepresentatives, it is distinctly 
intimated that the expediency of recognizing the independence of Texas should be 
left to the decision of Congress. In this view, on the ground of expediency, I am dis- 
posed to concur; and do not, therefore, think it necessary to express any opinion as to 
the strict constitutional right of the executive, either apart from, or in conjunction 
with, the Senate over the subject. It is to he presumed that on no future occasion will a 
dispute arise^ as none has heretofore occurred^ between the executive and legislature in the 
exercise of the power of recognition. It will always be considered consistent with the 
spirit of the Constitution and most safe that it should be exercised, when probably 
leading to war, with a previous understanding with that body by whom war can alone 
be declared, and by whom all the provisions for sustaining its perils must be furnished. 
Its submission to Congress, which represents in one of its branches the States of this 
Union, and in the other the people of the United States, where there may be reasonable 
ground to apprehend so grave a consequence, would certainly afford the fullest satis- 
faction to our own country, and a perfect guarantee to all other countries, of the 
justice and prudence of the measures which ought to be adopted. 

After forcibly stating why he thought '' we should still stand aloof/' 
he closed with the following declaration: 

Having thus discharged my duty, by presenting with simplicity and directness the 
views wMch, after much reflection, I have been led to take of this important subject, 
I have only to add the expression of my confidence that if Congress should differ with 
me upon it, their judgment will be the result of dispassionate, prudent, and wise 
deliberation; with the assurance that, during the short time which I shall continue 
connected with the government, I shall promptly and cordially unite with you in 
such measures as may be deemed best fitted to increase the prosperity and perpetuate 
the peace of our favored country. 

The concurrent resolutions of the Senate and House of Representa* 
tives, and that message of President Jackson, leave no doubt that the 
views which presided over the recognition of the South American 
governments still prevailed, and that the President was as far from 
asserting as Congress from admitting that the recognition of new 
nations and the foreign policy of the United States is a purely execu- 
tive question. 

The independence of Texas was finally recognized in pursuance of 
the following enactment in the appropriation bill of the second ses- 
sion of the twenty-fourth Congress, which appropriated money — 

For the outfit and salary of a diplomatic agent to be sent to the republic of Texas, 
whenever the President of the United States may receive satisfactory evidence that 
Texas is an independent power, aAd shall deem it expedient to appoint such minister. 
(5 Statutes, 170.) 

That law was approved by President Jackson. 

Not only is this exclusive assumption without coimtenance in the 
early history of the republic, but it is irreconcilable with the most 
solemn acts of the present administration. The independence of 
Hayti is nearly as oldf as that of the United States; it antedated that 
of the South American republics, and the republic of Liberia has lone 
been recognized by European nations. Both were first recognized 
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by act of Congress, approved by President Lincohi on the 5th of 
July, 1862, which enacted — 

That the President of the United States be, and he is hereby, authorized, by and with 
the advice and consent of the Senate, to appoint diplomatic representatives of the 
United States to the republics of Hayti and Liberia respectively. Each of the repre- 
sentatives so appointed shall be accredited as commissioner and consul general, and 
shall receive the compensation of commissioners, <&c., <&c. 

That was a formal recognition of those republics by law, whether 
the President sent diplomatic representatives or not. 

Quite in the spirit of these precedents is the well-considered lan- 
guage of the Supreme Court: 

Those questions which respect the rights of a part of a foreign empire which asserts 
and is contending for its independence, belong more properly to those who can declare 
what the law shall be, who can place the nation in such a position with respect to 
foreign powers as to their own judgment shall appear wise, to whom are intrusted its 
forei|:n relations, than to that tribunal whose power as well as duty is confined to the 
application of the rule which the legislature may prescribe for it. 

But the joint resolution of the 4th of April does more than declare 
the refusal of the United States to recognize a monarchial usurpation 
in Mexico. It declares a general rule of policy, which can be authen- 
tically and authoritatively expressed only by the body charged with 
the legislative power of the United States. 

Resolved by the Senate and House of Representatives of the United States of America in 
Congress assembled, That the Congress of the United States are unwilling, by silence, 
leave the nations of the world under the impression that they are indifferent spec- 
tators of the deplorable events now transpiring in the republic of Mexico; and they, 
therefore, think fit to declare that it does not accord with the policy of the United 
States to acknowledge a monarchial government erected on the ruins oi any republican 
government in America, under the auspices of any European power. 

The committee are of opinion that this authority, to speak in the 
name of the United States, has never, before the correspondence in 
question, been considered a purely executive function. 

The most remarkable declaration of this kind in our history, which 
events seem now likely to make of as grave practical interest as when 
it was uttered, is President Monroe^s declaration in his message of the 
2d December, 1823: 

With the governments which have declared their independence and maintained it, 
and whose independence we have, often great consideration and on just principles 
acknowledged, we could not view any interposition, for the purpose of oppressing 
them or controlling in any other manner their destiny by any European power, in any 
other light than as the manifestation of an unfriendly disposition toward the United 
States. 

But though always the accurate expression of the feelings of the 
American people, it was not regarded as the settled policy of the 
nation, because not formally declared by Congress. By the admin- 
istration of President John Quincy Adams, which followed, it was 
treated as merely an executive expression on behalf of the people, 
which Congress alone could elevate to the dignity of a national policy 
by its formal adoption. 

In 1826 Mr. Pomsett, the minister to Mexico, having used language 
supposed to commit the United States to that policy in behalf of 
Mexico, a resolution was promptly introduced mto the House of 
Representatives and adopted on the 27th of March, 1826 — 

That the Committee on Foreign Affairs inquire and report to this house upon what 
authority, if any, the minister of the United States to the Mexican republic, in his 
official cnaracter, declared to the plenipotentiary of that government that the United 



52 POWER OF THE PRESIDENT TO NEGOTIATE TREATIES. 

States have pledged themselves not to permit any other power than Spain to inter- 
fere either with their (the South American republics) independence, or form of 
government, &c., &c. 

(2 Gong. Deb., 19th Con., Ist sess., p. 1820.) 

Mr. Poinsett hastened to explain by his letter of the 6th of May, 
1826, to Henry Clay, then Secretary of State: 

I cannot rest satisfied without stating explicitly that, in the observations I made 
during my conference with the Mexican plenipotentiaries, I alluded only to the 
message of the President of the United States to Congress in 1823. 

That message, declared, in my opinion, by the soundest policy, has been regarded 
both in Europe and America as a solemn declaration of the views and intentions of 
the Executive of the United States, and I have always considered that declaration as 
a pledge, so far forth as the language of the President can pledge the nation, to defend 
the new American republics from the attacks of any of the powers of Europe other 
than Spain. That the people of the United States are not hound by any declarations of 
the EMcutive is known and understood as well in Mexico, where the aovemment is modelled 
en our own political institutions, as in the United States themselves. But in order to 
correct any erroneous impressions these words might have made on the minds of the 
Mexican plenipotentiaries, I explained to them in the course of our conference this 
morning their precise meaning: that the declaration of Mr. Monroe in his message of 
1823, to which I had alluded, indicated only the course of policy the Executive of 
the United States was disposed to pursue towards these countries, hut was not binding 
on the nation unless sanctioned by the Congress of the United States; and when I spoke 
of the United States having pledged themselves not to permit aiiy other power than 
Spain to interfere with the independence or form of government of the American 
republics, I meant only to allude to the above-cited declaration of the President of 
the United States in his message of 1823, and to nothing more. 

This explanation is the more significant from the fact that Mr. 
Clay's instructions to Mr. Poinsett directed him to bring to the notice 
of the Mexican government the message of the late President of the 
United States to their Congress on the 2d of December, 1823, assert- 
ing certain important principles of intercontinental law in the rela- 
tions of Europe and America; and, after stating and enlarging on 
them, Mr. Clay proceeds: ''Both principles were laid down after 
much and anxious deliberation on the part of the late administration. 
The President y who then formed a part of it, continues entirely to coin- 
cide in both, and you will urge upon tne government of Mexico the 
propriety and expediency of asserting the same principles on all 
proper occasions. 

And in reply to the resolution of inquiry of the 27th of March, 
Mr. Clay accompanied his instructions with the declaration — entirely 
in the spirit of Mr. Poinsett ^s letter — '' that the United States have 
contracted no engagement, nor made any pledge to the governments 
of Mexico and South America, or either of them, that the United 
States would not permit the interference of any foreign power with 
the independence or form of government of those nations. * * * 

If, indeed, an attempt by force had been made by allied Europe to subvert the 
liberties of the southern nations on this continent, and to erect upon the ruins of their 
free institutions monarchical systems, the people of the United States would have 
stood pledged, in the o-pinion of the Execulive, not to any foreign state, but to them- 
selves and their posterity, by their dearest interests and highest duties, to resist to 
the utmovst such attempt; and it is to a pledge of that character that Mr. Poinsett 
above refers. 

(2 Cong. Debates, 19th Congress, 1st session, App. 83, 84.) 

Such were the views of the administration of President John 
Quincy Adams, whose Secretary of State was Henry Clay, and whose 
minister to Mexico was Mr. Poinsett, upon the supremacy of the legis- 
lature in declaring the foreign policy of the United States, the diplo- 
matic execution and conduct oi which is confined to the President. 
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It is impossible to condense the elaborate message of President 
Adams of the 15th of March, 1826, dedicated to persuading Congress 
to concur in and sanction the Panama mission; but that message and 
the great debate which consumed the session in both houses are un- 
meaning on the assumptions of this correspondence with the French 
government; and the consideration and approval of its recommenda- 
tions elevate President Monroe's declaration to the dignity and au- 
thority of the policy of the nation solemnly and legally proclaimed 
by Congress. 

That message was in reply to a resolution requesting the President 
to inform the House of Kepresentatives '4n regard to what objects 
the agents of the United States are expected to take part in the de- 
liberations of that congress'' — of Panama. 

Among other subjects of deliberation, the President enumerated 
the declaration of President Monroe above quoted, and on that topic 
said : 

Most of the new American republics have declared their entire assent to them; and 
they now propose, among the subjectfl of consideration at Panama, to take into con- 
sideration the means of making effectual the assertion of that principle, as well as the 
m^ans of resisting inler/erenee from abroad with the domestic concerns of the Am^ican 
governments. 

In alluding to these means, it would obviously be premature at this time to antici- 
pate that which is offered merely as matter for consultation, or to pronounce upon 
those measures which have been or may be suggested. The purpose of this govern- 
ment is to concur in none which would import hostility to Europe, or justly excite 
resentment in any of her States. Should it be deemed advisable to contract any 
conventional engagement on this topic, our views would extend no further than to a 
mutual pledge of the parties tyo the compact, to maintain the principle in application 
to its own territory, and to permit no colonial lodgments or establishments of Euro- 
pean jurisdiction upon its own soil; and with respect to the obtrusive interference 
from abroad, if the future character may be inferred from that which has been, and 
perhaps still is, exercised in more than one of the new States, a joint declaration of 
its character and exposure of it to the world would be probably all that the occasion 
would require. 

Whether the United States should or should not be parties to such a declaration 
may justly form a part of the deliberation. That there is an eyil to be remedied 
needs little insight into the secret history of late years to know, and that this remedy 
may best be considered at the Panama meeting, deserves at least the experiment of 
consideration. 

Upon this message, after elaborate debates, Congress passed in May- 
an appropriation ^^for carrying into effect the appointment of a mis- 
sion to the congress of Panama;" and the President, by and with the 
advice and consent of the Senate, appointed ministers to that con- 
gress, and furnished them with instructions in conformity with the 
message, and in execution of the policy approved by Congress. 

Accident and delays prevented the arrival of our mission before the 
dissolution of the congress; but President Adams thought the gravity 
of the precedent justined him in communicating to Congress, in 1829, 
Mr. Clay's instructions to the ministers for our information; and the 
precedent remains, forever to vindicate the authority of Congress to 
declare and present the foreign policy of the United States. 

The great name of Daniel Webster is justly considered authoritative 
on any question of constitutional power; and in that debate, when the 
enemies of the administration strove to insert particular instructions 
to the diplomatic agents sent to tJiat congress^ he clearly defined the 
limits of executive and congressional authority, in declaring the policy 
and conducting the negotiations to effectuate it. 
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On the 4th of April, 1826, he is reported to have said in the House 
of Representatives : 

He would ask two questions: First, Does not the Constitution vest the power of the 
Executive in the President? Second, Is not the giving of instructions to ministers 
abroad an exercise of Executive power? Why should we take this responsibility upon 
ourselves? He denied that the President had devolved, or could devolve, his own 
constitutional responsibility, or any part of it, on this house. The President had sent 
this subject to the House for its concurrence, by voting the necessary appropriation. 
Beyond this the House was not called on to act. We might refuse the appropriation 
if we saw fit, but we had not the power to make our vote conditional, and to attach 
instructions to it. 

There was a way, indeed, in which this house might express its opinion in regard to 
foreignpolicies. That is by resolution. He agreed entirely with tne gentleman that, 
if the House were of opinion that a wrong course was given to our foreign relations, it 
ought to say so, and say so by some measiure that should affect the whole, and not a 
part, of our diplomatic intercourse. It ought to control all missions, and not one only. 

There was no reason why the ministers to Panama should act under these restrictions 
that did not equally apply to other diplomatic agents — ^for example, to our ministers 
at Colombia, Mexico, or oflier new states. A resolution expressive of the sense of the 
House would, on the contrary, lead to instructions to be given to them all. A resolu- 
tion was, therefoTe, the regular mode of proceeding. We saw, for instance, looking at 
these documents, that our government had declared to some of the governments of 
Europe, perhaps it has declared to all the principal powers, that we could not consent 
to the transfer of Cuba to any European power. No doubt the Executive government 
can maintain that ground only so long a49 it receives the approbation and support of 
Congress. If Congress be of opinion that this course of policy is wrong, then he agreed 
it was in the power, and, he thought, indeed, the duty of Congress to interfere and to 
express dissent. If the amendment now offered prevailed, the declarations so dis- 
tinctly made on this point could not be reported, under any circumstances, at Panama; 
but they might, nevertheless, be reported anywhere and everywhere else. Therefore, 
if we dissent from this opinion, that dissent should be declarea by resolution, and that 
would change the whole course of our diplomatic correspondence on that subject in all 
places. If any gentleman thinks, therefore, that we ought to take no measure, under 
any circumstances, to prevent the transfer of Cuba into the hands of any government, 
Eiux)pean or American, let him bring forward his resolution to that effect. If it 
should pass, it will effectually prevent the repetition of such declarations as have been 
made. 

(2 Cong. Debates, 19th Congress, 1st session, pp. 2021, 2022.) 

This view is, in the opinion of the committee, at once the just view 
and the traditional practice of the government; the will of the people 
expressed in legislative form by the legislative power can declare 
authoritatively the foreign poUcy of the nation; to the President is 
committed the diplomatic measures for effecting it. 

The constitutional authority of Congress over the foreign relations 
of the United States can hardly be considered an open question, after 
the concurrent resolutions of Mr. Senator Sumner, adopted in the last 
Congress, it is believed, at the suggestion, certainly with the approval 
of the President, and by him officiaUy notified to foreign governments, 
as the most authentic and authoritative expression of the national will 
respecting intervention, mediation, and every other form of foreign 
intrusion into the domestic struggle in the United States. 

The committee are not inclined to discuss theoretical questions of 
relative power. The Constitution is a practical, and not a theoretical 
instrument. It has been administered and construed bv men of prac- 
tical sagacity, and in their hands the voice of the people has been neard 
authoritatively in the executive chamber, on the conduct of foreign 
affairs. 

But this correspondence requires us to say, that in view of the his- 
toric precedents, it is not a purely executive question whether the 
Unitea States would think it necessary to express themselves in the 
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formlf adopted by the House of Representatives at this time; it does 
belong to Congress to declare and decide on the foreign policy of the 
United States, and it is the duty of the President to give effect to that 
poUcy by means of the diplomatic negotiations, or military power if 
it be authorized. 

The President is not less boimd to execute the national will ex- 
pressed by law in its foreign than in its domestic concerns. 

The President appoints all officers of the United States, but their 
duties are regulatea, not by his will, but by law. He is the commander 
of the army and navy, but he has no power to use it except when the 
law points out the occasion and the object. He appoints foreign min- 
isters, but neither in this case are they, by reason of their appointment, 
anything but the ministers of the law. If it be true that the appoint- 
ment of an ambassador to a nation implies the recognition of the na- 
tion, it is just as sound logic to argue that none can Be appointed to a 
nation that does not exist by the recognition of Congress, as that the 
President can recognize alone, because he can appoint. 

But we prefer to waive the question. We are anxious not to depart 
from the approved precedents of our history. Our desire is to pre- 
serve, not to change. We will not inquire what would be the effect of 
a recognition of a new nation by the President against the will of 
Congress. We prefer to indulge the hope, so wisely expressed by 
President Jackson, that — 

it is to be presumed that on no future occasion will a dispute arise, as none has here- 
tofore occurred, between the Executive and l^:islature in the exercise of the power of 
recognition. 

Hitherto new nations, new powers, have always been recognized 
upon consultation and concurrence of the executive and legislative 
departments, and on the most important occasions by and in pursu- 
ance of law in the particular cases. 

Changes of the person or dvnasty of rulers of recognized powers, 
which created no new power, have not been treated aways with the 
same formality; but usually the general law providing for diplonaatic 
intercourse with the power whose mtemal administration had changed 
remained on the statute book and conferred a plenary discretion on 
the President, under the sanction of which he has accredited ministers 
to the new possessors of power. It is not known that hitherto the 
President has ever undertaken to recognize a new nation or a new 
power not before known to the history of the world, and not before 
acknowledged by the United States, without the previous authority 
of Congress. 

It is peculiarly unfortunate that the new view of the executive 
authority should have been announced to a foreign government, the 
tendency of which was to diminish the force and effect of the legis- 
lative expression of what is admitted to be the unanimous sentiment 
of the people of the United States, by denying the authority of Con- 
gress to pronounce it. 

Of the prudence of that expression at this time Congress is the best 
and only Judge under the forms of the Constitution, and the President 
has no right to influence it otherwise than in the constitutional ex- 
pression of his assent or his dissent when presented to him for his con- 
sideration. 

It is vain to suppose that such a declaration increases the danger of 
war with France. The Emperor of the French will make war on the 
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United States when it suits his convenience, and it can be done with- 
out danger to his dynastic interests. Tiil then, in the absence of 
wrong or insult on our part, there will be no war. When that time 
arrives we shall have war, no matter how meek, inoffensive, or pusil- 
lanimous our conduct may be, for our sin is our freedom and our 
power, and the only safety of monarchical, imperial, aristocratic, or 
despotic rvlcj lies in our failure ot out* overthrow. 
. It postpones the inevitable day to be ready and powerful at home, 
and to express our resolution not to recognize acts of violence to 
republican neighbors on our borders perpetrated to our injury.. That 
declaration will encourage the republicans of America, to resist and 
endure, and not to submit. It is not perceived how an attack on the 
United States can promote the Establishment of a monarch in Mexico. 
It might seriously injure us, but it would be an additional obstacle to 
the accomplishment of that enterprise. It is fortunate that events 
in Europe, in great measure, embarrass any further warlike enter- 
prise on this continent, and the ruler who has not thought fit to 
mingle in the strife of Poland or Schleswig-Holstein will hardly ven- 
ture to provoke a war with the United States. 

The committee are content to bide their time, confident in the 
fortune and fortitude of the American people, but resolved not to 
encourage by a weak silence complications with foreign powers inimi- 
cal to our greatness and safety, which, in the words of Mr. Webster, 
*' a firm and timely assertion of what we hold to be our own rights and 
our own interests would strongly tend to avert." 

The committee recommend the adoption of the. following resolution : 

Resolved, That Congress ha? a constitutional right to an authoritative voice in 
de(?laring and prescribing the foreign palicy of the United States, as well in the recdg- 
mtion of new powers as in other matters; and it i« the condtitutioiml duty of the 
President to respect that policy not less in diplomatic E^otiations^ than in the use of 
the Bational force when authorized bv law; and the propriety of any declaration of 
foreign policy by Goi^gress is eufficienuy proved by the vote which pronounces it; and 
such propositian while pending and undetermined is not a fit topic of diplomatic 
/ explanation with any foreign power. 

V ' ' '■ • 



> 



r- r.^' 



DATE DUE 



JAN^C 


l67d 






























4 








































































































1 








GAVLORO 






PRIMTKO IN U.S.A. 




